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JOINT APPENDIX 
IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
VALLEY TELECASTING CO. INC., 
Aprellant, | 
v. Case No. 18,092 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee 


PREHEARING STIPULATION 
The undersigned parties hereto, by their counsel, held an informal 


prehearing conference at the offices of the General Counsel of the 
Federal Communications Commission on October 11, 1963, at 3:00 p.m. 
at which time the following stipulations were reached: | 

A. All parties agree and stipulate that the following issues are 
presented by the appeal: 

(1) Did the Commission err in holding that: Appellant 
failed to allege a prima facie case of economic injury having an 
adverse affect on the public interest requiring a hearing to deter- 
mine whether a grant of construction permits for two new tele- 
vision stations in El Centro, California, would serve the public 
interest? 

(2) Did the Commission arbitrarily, capriciously and 
contrary to law, prior precedents and policies, establish new 
standards for pleading a prima facie case sufficient to require 
a hearing on the issue of economic injury inimical to the public 
interest? | 

(3) Irrespective of the sufficiency of Appellant's pleadings, 
did the Commission err in failing to institute its own inquiry or 
in failing to reconsider its decision, on its own motion, in light 
of the evidence before it and available to it concerning the likeli- 
hood of economic injury inimical to the public interest which 
would result from two new television stations in El Centro, 
California? | 


2 


While Counsel for the parties have agreed to the extent indicated to 
these questions, they do not concede the correctness of any factual or 
legal premise which may be implicit in the formulation of such issues. 
B. Counsel for all parties stipulate and agree that the Appellant 
will file its brief'on or before November 4, 1963: Appellee and Inter- 
venor will file their briefs on or before November 29, 1963, and Appel- 
lant will file its reply brief, if any, on or before December 16, 1963. 
The Joint Appendix will be filed on or before December 26, 1963. 
C. References to the record appearing in the briefs of the parties 
will be to the page numbers of the record certified to the Court, In 
the printing of the Joint Appendix there will be set forth, in addition 


to the consecutive numbering of the pages of the Joint Appendix, the 


original record page numbers in bold type and indented in a manner 
which will render it convenient for the Court to locate the pages 
referred to in the briefs. 

Respectfully submitted, 

Valley Telecasting Co., In., 

Appellant 
By: Reed Miller 
Thomas G, Fischer 


x KOK 


Federal Communications 
Commission, 
Appellee 


By: Daniel R. Ohlbaum 
Asst. General Counsel 


Joel H, Levy, Counsel 
Federal Communications 
Commission 


Tele-Broadcasters of California, Inc. 
Intervenor 


By: Stanley B. Cohen 


Roy F. Perkins, Jr. 
Cohn & Marks 


317 Cafritz Puildi 
Dated: October 15, 1963 Washington, poe 


Its Attorneys 


| 
UNITED STATES COURT OF APPEALS | 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 18,092 September Term, 1963 


Valley Telecasting Co., Inc., v. Federal Communications Commission 


Before: Wilbur K. Miller, Circuit, Judge, 
in Chambers. 


PREHEARING ORDER 

The parties in the above-entitled case having submitted their 
prehearing stipulation pursuant to Rule 38(k) of the General Rules of 
this court, and the stipulation having been considered, the stipulation 
is hereby approved, and it is : 

ORDERED thatthe stipulation shall control further proceedings 
in this case unless modified by further order of this court, and that 
the stipulation and this order shall be printed in the joint appendix 
of the parties herein. | 
Dated: October 18, 1963 
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Seta tOn STATENENT OF PROGRAM SERVICE Section IV, Page 3 46 


»~C) 


aoe ON) Attach as bNhibit Soe BITé the original or one exact & If this application is for an DIA 
Posopy of the program lo for the Seven days camprising the com FM authorization, will the programs Yes 


mite week analyze in the preceding paragraphs. (If original of any AM Station operating tn tle: same aren be duplicated? 
famen ak sul they will be returned.) If the answer is. Yes, 
: vb) Wrat ne composite week has been analyzed in the fore (a) How many hours nor day will be 
pete HES NEAT APSE pis devoted to duplicated programs? 
ve WT The praesent station be . (>) Call letters and location of the AM station 
“ACTED Eated with any network? Yen C4 bea oO 
Lo the cginter is "Yes", give the name of the network. 


pe made Zor a 


(c) What kinds of programs (musical, sports, etc.) will be 
dup] icated? 


dhibit Moe a narrative statement on the 

raud with respect to muking time available for 
poli issues, including tllustrations of the | 

s to be broadcast and the methods of selection of | 


MIQJECEN IE PAFLAC IMU > 


Y- State the average number of hours per week which will be 4 
used in advertising or promoting any business, profession or / 
activity other than broadcasting in which vie apnlicant 18 

\ engaged or financially interested efter directly or indirectly. 

i If this 4s an application for renewal of license, show us 
data for the past license period also. 


' We. If the data furnished in response to Uw questions in this 
Section IV do not in the applicant's opinion adequately reflect 


Hi . station operation, attach as Exhibit No. A statement 
i ‘ setting forth any additional program data that the anplicant 
' - desires to call to the Commission's attention. (If the aupli- 


cant feels that the program miterial classified in Paragraph z 
ds sunceptidle of classifications other than those listed he 
may supplement Paragraph 2 with an explanatory statement in 
this Exhibit.) 


“th. Lf this apmtication ts for a television authorization, will programs be broadcast in color? "Yes oO No iva] 
IF “west, will programs de: Network [7] ‘Local Live [J ical slide JNot at present 


tye State apnlicant's general plans for staffing the station, including the number of employees in each department (i.e. program, 
s cocmercial, tecinical, etc), and the names, residence and citizenship of the general manager, station manager, program 
director ani other department beads who have been employed or whom the applicant expects to employ. 


“onarel Unmager - Marco Manan, El Centro resident past 13 years. 


hee ewe 


Les linsages - Robert Ordonez, El Centro resident past 27 years. 


ernie nee pw 


"rogram Director - Gordon Belson, El Centro resident past 12 years. * 
itarsineer 1 
inssictant Brezinesr 1. 
nouncer-Zngineer 2 
a iiate « 
Desnen 2 
oduction & Artwork 1 * 
ies & Basa Director 1 
Clerical 1 
TZ 


ition to the above TV staff, the KXO radio staff will also be 
ape duties with the television station. The radio station has 
fu 02 12, and includes Messrs. Hanan,: Belson and Ordonez. All ‘ 


tat ee de ate 


.wlJ.0yGes sclected wili be U. S. Citizens. 


BEST COP 
from the origi 


; Broadcast Application FEDERAL COMMUNICATIONS COMMISSION 


Name of Applicant 
PINANCIAL QUALIFICATIONS 
CG BROADCAST APPLICANT KXO-TV, 
‘Tre Canmission is seeking in the questions that follow information as to contracts and arrangements Inow in existence, as well asx 
wy arrangerents or negotiations, written or oral, which relate to the present or future financing 2 the station; the questions 
mst be answered in the light of this instruction. | 


| 
T 
1, A. Give estimate! initial costs of making installation for which application is made. If performed umier a contract for the 
campleted work, the facts as to such contract must be stated in lieu of estimates as to the several items. In any event, the cost 
shown must be the casts in place and ready for service, including the amounts for labor, supervisidn, materials, supplies and 
freight. Cast items such as professional fees, mobile equipment, non-technical studio furnishings} etc. should be included under 
"Other Items" below. 
Transmitter proper Antenna system, including antenna- Frequency and Studio technical equiprent, 
including tubes , ground system, cam]ing equipment, modulation monitors | microphones, transcript ion 
transmission line i equipment, etc. 


65,000.00 5 33,030.00 s 5,820.00 « 42,650.00 


Acquiring land Acquiring, remodel-| Other ovs Une Give estimated cost of Give estimted 
ing, or construct- Legal operation for revenues for 
ing buildings & Mise % first year first year 


Lease Lease 
$ $ = 5,500.00 ; ‘ r s 127,000 


b. State the basis of the estimates in (a) above. 


i 
, 


¢. The proposed construction is to w financed and paid for in the following manner Arg uring specified’ statements as to the 
approximate amamt to be met ant paid for fram each source.) The financial plan should pratsdh” t&e any additional construction 
costs should the actual cost exceed the orizinal estimated cast, and also for the early operathad.s< wf the station in the 

event operating expenses should exceed operating revenues: | Ses Te 


or others ! fram existing 


| operations 


25,000 |. < 50,000 jg 
2. & aitach as ixneit No. @ detailed balance simet of applicant as at the close of a month within QM days of the date of 
the application sna, ag applicant's Minancial posit: . If the status and carposition of any assets ard liabilities on the bal- 
ance <heet are not clearly en ay ea s7tg. 763 oities, attach as Exhibit so. seclecules which give a camlete an 
62 


nlysis of such items 
b. Attach os Exhibit So. J a statement showing the yearly net income, after Federal incamw tax, ' for each of the past 2 years, 


rem ved by applicant from the various types of activity in which he was engayedt or fram any ot hr source. Fi Led 9/12 62 
FT Tumish te following information with respect to the applicant only. If tie answer in "None" to any or all item, specifi- 
cally so state; 
6. aAmamt of fizris on deposit in bank or other depository b. Name and address of the bank in which deposited 
es | Eecurity First National Bank, 
$25,000 | El Centro, Cal 


c. Nan ond actress of the party in whose nane the money is depos ited 


KxO-TV, Inc., P. O. Box 140, El Centro, California 


payments, etc. 


Existing Capital | New Capital | Loans fram hanks | Profits Lonat Lons | Cresic, | deferred 
f i} 
! 
| 


s 


d. Conlitions of deposit (in trust, savings, subject to check, on time deposit, who may draw on account and for what purpose, 
or otter comition) | 


None | 


wieiher the funds were deposited for the specific purpose of constructing and operating the station 
i 
i 
i 
| 
Fn 


Y AVAILABLE 
nal bound volume 


“ &. 4 
for 


8 
Lop 
9 (orado R 


~ 
= 
NR 


v 
z 
> irs ie : 
ae \ 
Hotel , | an #1) 
% \ » f 
CDM | I. Nene 
aN . v ‘ 
is ¥ Pr. 4 1 , o 
; 
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Exhidit E5 


\ Predicted Contours | 


Proposed Channel 7 
ieee KxO-TV,. Inc. 
| Bl Centro, California 


BEST COF 
from the oric 
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FeCoCe. FORM NO. 3S51~B UNITED STATES OF AMERICA . File No. _BPCTo: 
Fedruary 1654 FEDERAL COMMUNICATIONS COMMISSION * Call Letters 


TELEVISION BROADCAST STATION CONSTRUCTION PERMIT | 


; 
Sudject to the provisions of the Communications Act of 1934, subsequent 
ACts, and Treaties, and Commission Rules made thereunder, and further subject to 
congitions set forth in this permit, j/autbority is hereby granted to” 


Baa a ORES tet Oe entertain KMOeTVs INC: Be eee Dae ree te Deas 


to construct a television broadcast station located and described as follows: 
i. Station location:  State___CALTFORNTA od WSewoow. C872 RU CENTRO. o. = 
2. Transmitter location: State county. ____toperiel.__.. 


City or Towa. Near Moleville. oo 220 2 esc eeon elas io ecece 
Street and number YJ.S. Highwoy 60, 7 miles SE of Roitviile 


North Latitude: Neiieeen at. Manubes 460s Seconda 2 tO.- 
west Longitude: 


Transmitter: 
Make and type 


Rated power. 1Q.4bdK(___LL___kw) peak. 
Antenna: 

Make and type Jampro Type JATV-85/H/. 
Horizontal field pattern: Omaidirectional 


Nwexall height akeve mean se uction lighting). 
Overall height above ground __452 feet (Including obstruction lighting). 
Odstruction marking specifications in accordance with Paragraphs. h3,-5..- 


13, .2L_end 22 of FCC Form 715, attached. 9 


Operating assignment; 


Frequency --174- eee (Channel epee Lee oa ees ) 
Aural 


- 
| 
| 
j 


Carrier frequency 

Effective radiated power __ 

Transmitter output power 

‘antenna height adove average terr 

Hours of operation ~ UDlimited. 

pate of required commencement of construction oo = 

pate of required completion of construction o_o lls poh 

Equipment ang program tests shall be conducted only pursuant to Bections 
3.628 and 3.629 of the Commission Rules. 

This permit-shall de automatically forfeited if the station is not ready 
for operation within the tine specified or within such further ‘time as the 

_ Commission may allow unless completion of the station 18 prevented by causes 
not under the control of the permittee. See Section i. $14 of the Conm- 
mission Rules. i 


a/ This construction permit, consists of this page aad pageb_ =. 
saked Chie. 2 FO eager ele. 02 
FEDERAL anita ae el hal Tl 


3 afis,ts Co Bashbington, 4 Secrgtary 


Y AVAILABLE 
inal bound volume 
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[145] 
[Rec'd. May 9, 1963 - FCC] 


PETITION FOR RECONSIDERATION 
File No. BPCT-3100 


Valley Telecasting Co., Inc., licensee of Television Station 
KIVA, Yuma, Arizona (hereinafter "Valley" or "KIVA"), pursuant to 
Section 405 of the Communications Act of 1934, as amended, Section 
1.84 of the Commission's Rules and Regulations, and also with 
reference to Section 1.16 of the Rules and to Section 319(c) of the Act, 


respectfully petitions that the Commission's action of April 10, 1963, 


announced on April 11, 1963, granting the above-captioned applica- 


tion without hearing, be reconsidered, set aside, rescinded and vacated 
and that the above-captioned application be designated for hearing on 
the following issue: 

To determine what economic effect the grant of the 
instant application would have upon the operation by Valley 
Telecasting Co., Inc. of Television Station KIVA, Yuma, Arizona, 
and whether, in the light thereof, the grant of the instant applica- 
tion would be in the public interest. 


In support of its petition, Valley alleges as follows: 


1/ gcc Report No. 4599, Public Notice-B, April 11, 1963, Mimeo 
No, 33983. 


[146] 
1. Valley's Interest 
1. Valley is the licensee of Television Station KIVA, operating 
on Channel 11 in Yuma, Arizona. The station's transmitter is located 
close to the United States-Mexico international boundary line on the 
California side of the Arizona-California state lines, about 8 miles 
West of Yuma. KIVA's service contours encompass not only the 
Yuma, Arizona, area but also a significant portion of the Imperial 


Valley in California. These contours cover on the California side, 


[147] 
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El Centro, Imperial, Brawley, Holtville, Calexico and other communi- 


ties, 

2. Asa station serving the Yuma-El Centro market, in addition 
to its main studio in Yuma, 1/ KIVA also maintains an auxiliary studio 
at 449 Broadway, El Centro, California. A significant percentage of 
KIVA's local programming originates from its El Centro studio. A 
significant portion of Valley's revenue also results from its service 
to El Centro and to the Imperial Valley. For instance, according to 
figures submitted with its recent renewal application, during the 12 
months ended March 31, 1962, $73,690.52 of KIVA's local revenues 
came from Arizona and $46,999.62 from California. During the same 
period, ended March 31, 1961, the figures were Arizona: $82,598.47; 
California: $78,365.46. Programming for the California listeners and 
revenues derived from such service, therefore, are an important part 


of KIVA's operations. | 


1/ KIVA's main studio is located at the transmitter site in Imperial 
County, California. However, commencing May 15, 1963, its main 
studio will be located within the city limits of Yuma, Arizona (see 
BMLCT-126). 


[147] 

3. As was recited in Valley's Petitions to Deny the application 
of The New England Industries, Incorporated, for a permit to construct 
a new television station in Yuma, Arizona (BPCT-2969), and of 
Robert Hardy Langill and Robert William Crites d/b/a Desert Tele- 
casting Company and of Robert William Crites t/'a Desert Broadcasting 
Company, to assign the construction permit for a new television station 
and the license for Station KBLU, Yuma, Arizona (BAPCT-328 and 
BAL-4738), which petitions and related pleadings are incorporated 
herein by reference, until a very recent date, KIVA has been a per- 
ennial loss operation whose total operating deficit once exceeded 


| 
$400,000. Nevertheless, KIVA has continued to provide service in the 


[147] 
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public interest because of its hope eventually to develop KIVA as a 
self-sustaining operation. The modest profit showing during the past 


three years, uy which did not significantly reduce KIVA's enormous 


losses, lent some justification to KIVA's hope for a viable economic 
operation in the distant future. At the present, however, KIVA's 
economic status and the economic conditions of the Yuma-E]l Centro 
market are such that even a slight reduction in KIVA's revenue would 
again doom KIVA to a loss operation status, Should such a reduction 
be the result, not of a temporary economic fluctuation, but of 


1/ KIVA first showed a net profit in 1960. The net profit figures 
for the past three years were $5,300 in 1960, $3,642 in 1961 and 
$15,140 in 1962. The net operating deficit as of March 31, 1962 was 
$383,233.96. (See 1962 license renewal application, BRCT-261.) 


[148] 
permanent economic competition, KIVA would no longer be justified in 
hoping for an eventual recovery of its losses and would be financially 
unable to keep the station on the air for a sustained period. Because of 
KIVA's precarious financial situation, the loss of even a fraction of its 
California revenues would drive it off the air. Therefore, Valley is a 
"person aggrieved or whose interests are adversely affected" by the 
announced Commission action, granting the above-captioned application, 
within the meaning of Section 405 of the Communications Act, and 
appropriate Commission Rules. 
2. The "Carroll" Issue 
4, As was set forth in detail in the pleadings incorporated by 
reference, the eventual demise of KIVA because of destructive com- 
petition in a marginal market transcends the private concern of KIVA 
and directly affects the interest of the public. The local service pro- 
vided by KIVA in the El Centro and Yuma areas would not be replaced 
by the station or stations which would drive KIVA off the air. Their 


limited service, employing restricted hours of operation and minimal 


14 : [149] 
coverage, would leave certain communities now within the coverage 
area of KIVA without any local service whatsoever, Moreover, because 
of the limited revenue source to which the proposed new station would 
have access, resulting from the economic as well as the geographical 
limitations of its market, the new station itself would eventually have 


to sign off the air. 


[149] 
5. For example, as was shown above, KIVA's California revenue 
sources, to which KIVA's superior service is a much more attractive 
buy than the limited coverage proposed by KXO-TV, Inc., did not even 
come near to spending $127,000, the estimated revenue for the first 
year of operation of the new station proposed by KXO-TV in El 
Centro. In the light of KIVA's past history of financial struggle, 
which is spotted by a bankruptcy proceeding in the hands of former 
owners, and a hopeful but slight recovery under its present management, 
which has yielded a marginal total income of $24,000 devine the three 
years when it did not close with losses, it is evident that if KXO-TV's 
new station should realize even a small portion of its overly optimistic 
expectations and should carve out even a slight percentage of KIVA's 
present revenues, KIVA would again be doomed to a loss operation, 
without the hope of future recovery, But even by the demise of KIVA, 
there would not be enough revenue in all of El] Centro to support the 
KXO facility which requires $127,000 in revenue during its first year 
on the air. Thus, after having driven KIVA off the air, eventually KXO 
would also have to sign off. The ultimate result, therefore, would be 
the complete destruction of all local television service in the El Centro- 
Yuma market. This result is contrary to the Commission's priorities 
in the allocation of television channels and contrary to the} public 
interest. Federal Communications Commission v. Sanders Brothers 
Radio Station, 309 | 
| 
| 


[150] = 


[150] 
U.S. 470, 9 RR 2008 (1940); Carroll Broadcasting Co. v. Federal 
Communications Commission, 103 U.S. App. D.C. 346, 258 F. 2d 440, 
17 RR 2066 (1958). 

WHEREFORE, the premises considered, the grant of the above- 
captioned application should be reconsidered, set aside, rescinded 
and vacated and should be designated for hearing on the issue herein- 
above requested or on such other and further issues which the Com- 
mission may deem proper under the circumstances. 

Respectfully submitted, 
Valley Telecasting Co., Inc. 
By: Reed Miller 


Thomas G, Fisher 
Arnold, Fortas & Porter 


*x* * OK 


Dated: May 9, 1963 Its Attorneys 


[Certificate of Service] 


[155] 
[Rec'd. May 9, 1963 - FCC] 


MOTION TO CONSOLIDATE 
[File Nos. BPCT-3100, 3079; BAPCT-328; BAL-4738; BMPCT-5826] 


Valley Telecasting Co., Inc., licensee of Television Station KIVA, 
Yuma, Arizona (hereinafter "Valley" or "KIVA"), hereby moves that 
the above-captioned applications be designated for a consolidated hearing 
on the following issues: 
(1) To determine whether there are adequate revenues to support 
more than one television station in the El Centro, California- 
Yuma, Arizona market without loss or degradation of television 
service to the El Centro-Yuma area, 


re [156] 


(2) To determine whether the applicants are financially qualified 


to construct and operate their proposed stations and whether their 
estimates of expected operating revenues are reasonable. 

(3) To determine whether the funds available to the applicants 
will give reasonable assurance that the proposals set forth in the 
applications will be effectuated. | 

(4) In the event that Issue No. (1) is decided in the/ affirmative, 

to determine, in the light of Section 307(b) of the Communications 
Act of 1934, as amended, which of the operations proposed in the 
above-entitled applications would better provide a fair, efficient 


and equitable distribution of radio service. 


[156] 

(5) To determine, in light of the evidence adduced pursuant to 

the foregoing issues, (and such comparative and other issues as 

the Commission may deem proper), which, if any, of the applica- 

tions should be granted. | 
In support of its motion, Valley states as follows: | 

Preliminary Statement 

1. Station KIVA-TV is the only local television station licensed 
to Yuma, Arizona, which serves the Yuma, Arizona-El Centro, Califor- 
nia market. It operated with full power and mairtains a main studio 
in Yumal/ and an auxiliary studio in El Centro. In addition to Yuma 
County, Arizona, and Imperial County, California, it serves portions 
of San Diego and Riverside Counties in California. It is affiliated 
with and carries the programs of all the three existing television net- 
work, Except for a Mexican television station which programs pre- 
dominantly in the Spanish language and which serves part of the above 
market, and except for possible fringe service from San Diego and Los 
Angeles, which can be received only by exceptionally high and expensive 
home antennae, KIVA is the only television station serving Yuma, most 
of Yuma County, El Centro, other nearby cities, and most of Imperial 
County. | 


¥y KIVA's main studio is located at the transmitter site but it will 
be moved within the city limits of Yuma on May 15, 1963. 

zy It has recently received notice, however, that CBS will terminate 
its affiliation with KIVA. 


[157] 

2. Despite its ostensibly favorable position in a one-station 
market, the financial history of KIVA reflects a difficult struggle for 
survival. In the hands of former owners, who put the station on the air 
in 1953, KIVA had to undergo a bankruptcy proceeding. Since that time 
the station has made intensive efforts to improve its operation and to 
gain its financial footing. Improved transmitter, antenna, microwave 
and projection equipment have been installed and the El Centro auxiliary 
studio has been established. These improvements have enabled KIVA 
to televise improved and more varied programming at maximum power 
to an enlarged audience. From an operational standpoint, KIVA has 
exhausted all efforts within its means, consistent with its obligation 
to serve the public interest, to maximize its revenues. 

38. KIVA has continued its uphill fight for economic survival 
despite a discouraging operating loss of over $400,000 and despite the 
fact that, until 1960, KIVA was a loss operation. Only recently has 
KIVA become a self-sustaining operation, showing a profit of $5,300 in 
1960, $3,640 in 1961, and $15,140 in 1962. Typically,the latter figure 
was achieved, not: by the increase of revenues, but by a reduction of 
expenses, a trend which, consistent with its trust to broadcast in the 
public interest, and in face of rising costs, cannot be expected to 


continue. 


[158] 
4, As the precarious nature of KIVA’‘s limited financial achie- 


vement indicates, the loss of even a small amount of its revenue 


[9] 
15 | 

sources would reduce KIVA to a loss operation. Should this loss be 
the result of permanent economic competition rather than temporary 
economic fluctuation, the trust in the future which has hitherto kept 
KIVA on the air would no longer be justified and financial necessity 
would require Valley to minimize losses by discontinuing operat ions. 

5. For these reasons, Valley opposed the application of The 
New England Industries, Incorporated, for a construction permit to 


operate a new television station in Yuma, which application was later 


withdrawn! For essentially the same reasons, Valley filed individual 


petitions against the grant of the above-captioned applications which 
would have the effect of establishing three additional television stations 
in the El Centro- Yuma market. In these individual pleadings, Valley 
has set forth in detail how the establishment of any one of the proposed 
stations would drive KIVA off the air and would ultimately deprive the 
area of all local television service. Since the "Carroll" issue was 
squarely raised in each of the above-captioned applications, the 
administrative convenience of examining the economic structure of the 


same market in one consolidated hearing rather than 


1/ spcT-2969. 
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separate hearings is obvious. Furthermore, in the instaxt motion, 
Valley wishes to point out the additional problems which the consolida- 
tion of the above applications would resolve. 
Issue (1) 

6. If the Yuma-El Centro market cannot sustain an additional 
station, as contended by Valley in the individual pleadings directed 
against the above-captioned applications, then, a fortiori, that market 
cannot sustain an additional two or three new stations. In separate 
hearings on the individual applications, the issue concerning the 
market's ability to sustain two or three stations would not be reached. 

| 
| 


[159] 4a 

Thus, an individual determination might well result in the grant or 
denial of all three new stations without reference to the economic 
consequences ot the grant or denial of the other. Only in a consolidated 
hearing can the Commission view the entire economic situation of the 
whole market within the context of all three of the new proposals. 

7, The logic of a consolidated proceeding is further supported by 
the fact that KIVA's allegation of destructive economic interference 
with KIVA by a single new station raises the question of destructive 
economic competition among the various new applicants as well, Thus, 
should the Commission conclude that, because of economic reasons, 


the public interest would not 


[160] 
be served by the grant of all but only one or more of the new applica- 


tions, the applicants should be evaluated under the Ashbacker doctrine! 


to determine which applicant, if any, would best serve the public interest. 
Issue (2) 

8. It appears that the applicants themselves have fallen into the 
pitfall pointed out by Valley in the instant motion, i.e., that they have 
merely considered their own individual operation as compared with the 
KIVA operation in estimating their revenue. The proposed revenue 
figures make it clear that they did not contemplate a market divided by 
one existing and three proposed stations. Had they done so, they could 
not possibly have concluded that they could obtain 4 combined operating 
revenue of $347,000 during their first year of operation:</ In light of 
KIVA's previous explanation that all market resources have been 
virtually exhausted, with the very limited possibility of some additional 
network revenue, as will be detailed below, the total aggregate figure 
of $347,000 in additional television revenues from the Yuma-El Centro 
market, as proposed by the 


i/ Ashbacker Radio Corp. v. Federal Communications Commission, 
326 U.S. 327. 


[11] 
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| 
2/ The applicants have made the following individual estimates for 
revenues during the first year of their operation: 
Channel 13, Yuma $ 90,000 | 
Channel 7, El Centro 127,000 
Channel 9, El Centro 130,000 | 
Total $347,000 
| 
[161] 
applicants, is completely unrealistic and unreasonable. Even if it were 
assumed, arguendo, that any one of the applicants could make some 
showing of the availability of additional television revenues approaching 
its estimate, in no case could such applicant assume that! it would not 
have to share the additional meager revenue with the other two appli- 
cants who, in like fashion, apparently arrived at their estimates by 
disregarding any proposed new competition in the market. In sum, 
the public interest would be well served by the Commission’ s explora- 
tion of the question as to whether the revenue estimates on which the 
applicants’ financial showings are based were arrived at by a con- 
sideration of all other pending applications or whether such estimates 
are unrealistic and unreasonable. 
Issue (3) 

9. As indicated above, it is KIVA's firm belief that only network 
revenues can be enlarged to any significant extent in the El Centro- 
Yuma market. The reason is that KIVA's triple network affiliation 
does not permit it to carry all of the programs of all three of the tele- 
vision networks. Significantly, however, only the network revenue 
source shows this kind of elasticity. L | 
| 

I 1/ Nor is this elasticity infinite. Obviously, reduced to but one net- 
work choice, KIVA would be able to clear fewer network programs 


because it no longer could replace one network program, which it does 
not deem suitable for broadcast, with another network's fare. 


[162] 


[162] 

The economic pie of the local market has rigid boundaries and has 
been virtually exhausted by KIVA. In fact, KIVA, far from being 
saturated, has many commercial availabilities and is aggressively 
pursuing the business of filling such availabilities, Therefore, any 
inroad on the local market revenue sources represents a slice out of 
KIVA's total revenue. And, as has been shown earlier, a permanent 
drop of even slight magnitude in KIVA's revenues would threaten KIVA 
with economic disaster. 

10. Thus, a new station can obtain revenues from only two 
sources: (1) by taking away some of KIVA's local business, and 
(2) from national networks. If the new station takes away any significant 
amount of local business from KIVA, the pyramiding disastrous economic 
consequencies envisioned by the Carrol’ case would come into being. 


On the other hand, if the new stations become network satellites, as 


Desert apparently agreed to become, 2/ it is questionable whether such 


stations would have sufficient funds and broadcast time available to 


effectuate their proposed plans. 


1/ 


— Carroll Broadcasting Co. v. Federal Communications Commission, 
103 U.S. App. D.C. 346, 258 F.2d 440, 17 RR 2066 (1958). 


ay The result of network affiliation by one of the proposed applicants 
is best demonstrated by the case of Desert Telecasting Company, per- 
mittee of Channel 13 in Yuma, who has obtained a CBS affiliation at one- 
third of the rate paid by the network to KIVA. In return, of course, 
Desert proposed to exhibit much more of the CBS fare than KIVA has 
ever carried, In fact, there is evidence that Desert proposed to become 
a mere CBS "spigot'’. 


[163] 
These ambitious plans include, for each of the above applicants, a 
significant percentage of local live and non-commercial programs. If, 
because of lack of funds, programming must suffer on these stations, 
obviously any change in plans will not be to the detriment of the 
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commercial network programs, which would become the stations’ fin- 
ancial mainstay. Moreover, a network satellite operation is not the 
kind of local service to which the local population is entitled and expects 
to receive from a new local station nor does such an arrangement 
permit the independence and flexibility in programming in the public 
interest which the Commission expects of its licensees, | 

11. Valley does not minimize the role of networks either as 
important sources of meritorious programming or as important sources 
of broadcast revenues. However, the Commission expects its licensees 
to provide a balanced programming which, undefined as it may be 
certainly does not mean specialization in network programs only. Yet, 
this is all that the new station could possibly offer without inflicting 
destructive injury upon KIVA and the public. The ambitious proposals 
of the applicants, therefore, are at best the result of wishful thinking 
without regard for the realities of the market. Thus, a serious question 
exists as to whether any or all of the applicants will have sufficient 
| 


funds to effectuate their grossly inflated proposals. 
| 


| 
[164] | 
Issue (4) 
12. Regardless of the artificial state boundary between El Centro 
and Yuma, the entire area is essentially one market. However, because 
of the Commission's view of the market, as expressed by its separate 
channel allocations to El] Centro and to Yuma, and in view of the 
applicants' adoption of that view by proposing limited facilities which 
would serve only one or the other community, should the Commission 
conclude in response to other issues that the entire market can sustain 
an additional station or stations, (a result which Valley does not con- 
cede to be valid), it would have to make a further determination under 
Section 307(b) of the Act as to which community should be preferred. 
Since this choice may be closely connected with the economic factors 


which the proposed hearing is designed to explore, administrative 


[164] 


convenience would require the determination of this subsidiary issue 
in the same proceeding. 
Issue (5) 

13, As indicated earlier, should the Commission, in response to 
the Carroll issue, decide that the market cannot sustain all of the pro- 
posed stations without loss or degradation of local service but can sus- 
tain one or two more new stations, the Commission would have to make 


a choice among the several applicants in 


[165] 
the same fashion as if the proposed destructive interference were the 
result of physical rather than economic forces. A comparative analysis 
of the various applications would, therefore, become necessary under 
the Ashbacker!/ doctrine. Thus, after the threshold determination 
based on the economics of the market, the Commission may be required 
to examine, on a comparative basis, the mutually exclusive applications 
of the several applicants. 

14. Therefore, in addition to the issues here proposed, the 
Commission should designate such other and further issues as may be 
necessary to probe the meaningful differences among the various appli- 
cants upon which its final choice must be based. In contemplating the 
designation of these additional issues, the Commission should also con- 
sider those matters raised in the various individual petitions by Valley 
which reflect upon the qualifications and abilities of the individual 
applicants. 

Conclusion 

WHEREFORE, the premises considered, Valley Telecasting Co., 

Inc., respectfully moves this Commission to designate the above- 


captioned applications for a consolidated hearing on the 


Y Ashbacker Radio Corp. v. Federal Communications Commission, 
326 U.S. 327. 


[169] 


| 
| 
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issues specified hereinabove and on such other and further issues as 
the Commission may deem just and proper under the cir¢umstances. 

Respectfully submitted, 
Valley Telecasting Co., Inc. 
By: /s/ Reed Miller 


/s/ Thomas G, Fisher 
Arnold, Fortas & Porter 


x ok O* | 
Dated: May 9, 1963 Its Attorneys | 
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[Rec'd. May 21, 1963 - FCC] | 


OPPOSITION TO MOTION TO CONSOLIDATE | 
[File Nos. BPCT-3100, 3079; BAPCT-328; BAL-4738; BMPCT-5826] 


Tele-Broadcasters of California, Inc., permittee of a new tele- 
vision station on Channel 9, El Centro, California, respectfully opposes 
the Motion To Consolidate filed by Valley Telecasting Co., Inc., 
directed toward the application of Tele-Broadcasters for Channel he 
El Centro, California. In support whereof, it states as follows: 

1. The Motion to Consolidate turns initially on the Petition for 
Reconsideration filed simultaneously by Valley against the construction 
permit granted on April 10, 1963, to Tele-Broadcasters of California, 
Inc., for a new station on Channel 7 at El Centro, California, Valley's 
Petition for Reconsideration requests an issue as to loss of service to 
the public resulting from economic competition, under the doctrine of 
Carroll Broadcasting Co. v. F.C.C., 17 R.R. 2066. Tele-Broadcasters 
is filing an Opposition to that Petition wherein it points out that the 
Petition should be denied. In brief, the Petition is filed without any 
justification under Section 1.84 of the Commission's Rules for failure 
to file prior to grant of Tele-Broadcasters'’ El Centro construction 


[169] 
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permit and it makes no showing of any likelihood of harm to the public 
interest by virtue of the new -- and first -- El Centro station. The 
details of the Opposition and, in particular, the numerous failures of the 
Petitioner to present relevant facts required to support the arguments 
it advances, will not be repeated here. The essential fact for the 
purposes of the instant Motion for Consolidation is that Valley's Petition 
for Reconsideration should be denied and this will eliminate all basis 
for the Motion to Consolidate. 

2. The proposed Issue (1) in the Motion to Consolidate raises for 
the first time a question of degradation of program service, as opposed 


to loss 


[170] 
of all television service. 1/ The short answer to this is that such an 
issue would subordinate the needs of El Centro and Yuma for local 
service to the comparative merits of the services to be rendered. The 
Commission has established as a fundamental of allocation that 307 (b) 
considerations depend on the needs of the communities. It may be that 


a programming issue is meritorious as between applicants for Yuma 


but it has no bearing between Yuma and El Centro’ 


3. Valley also suggests here for the first time that the estimates 
of revenue for the new station in Yuma and the two new stations in 
El Centro, in the aggregate, are unreasonably high. The figure Valley 
suggests, a total of the separate predictions of revenue by all three 
applicants, is meaningless; the stations are in different cities. However, 
the totals for El Centro cannot 


1/ The Petition for Reconsideration was based on an asserted loss 
of all television service in Yuma and El Centro, It is noteworthy that 
the specific issue requested there is not included in the Motion to Con- 
solidate. These cities are some 50 miles apart. Valley clearly 
recognizes that they are distinctly separate for allocation purposes as 
evidenced by its proposed Issue (4) which requests a 307 (b) determina- 
tion, and the lack of any specific request for a comparative issue. 


‘, [171] 


2/ In an apparent attempt to justify the programming issue, Valley 
adds in its Motion to Consolidate the unsupported statement that Yuma, 
Arizona and El Centro, California, constitute one market. Valley recog- 
nizes that this was not found to be true by the Commission in making 
channel assignments. Yuma, Arizona, and El Centro, California, are 
some 50 miles apart; commencing at Holtville, some 10 miles east of 
El Centro,there is not another community or town of size sufficient to 
be recognized in the 1960 U.S, Census for the next 40 milés to Yuma. 
J. Walter Thompson Company in its publication "Population and its 
Distribution", 1961 edition, lists El] Centro and Yuma as separate mar- 
kets, as does "Standard Rates and Data."" Valley does not urge any 
facts in support of its allegation, for example, that the retailers in one 
community cater to persons in the other. It does not suggest that there 
is any reliance by the residents of one place upon the facilities in the 
other. The bare assertion that Yuma and El Centro form one market 
cannot rebut the Commission's Allocation Table for Television 
channels. 


[171] | 
arbitrarily be called unreasonable in the light of the much higher pop- 
ulation and retail sales there than in the Yuma market, As shown in the 
Tele-Broadcasters’ Operation to Petition to Deny, a station in El Centro 
could exist on local revenue alone even under the most conservative 
estimate, This is without regard to the fact that two stations may expect 
to generate more revenue than one, and the additional revenue to be 
received from regional and national advertisers. The past sales of 
KIVA-TV in the El Centro market, even with its marginal coverage of 

it, demonstrate strong potential for local stations. On the other hand, 
KIVA's most recent profit figures show a decrease of over $31,000 in 
California revenue at the same time that its profits rose sharply. As 

is discussed more fully in Tele-Broadcasters' Opposition to Petition to 
Deny, there is no showing that KIVA-TV is dependent on its relatively 
smal] California revenue (apart from Yuma revenue, regional revenue 
and network revenue) in order to survive. Nor is it shown that El 
Centro is not capable of continuing to supply a small revenue to KIVA- 
TV, particularly where KIVA-TV will continue to be the outlet for a 
network, This is especially true here where both markets have records 


of dynamic expansion. 3/ It is clear that the El Centro construction 
| 


[171] 


permits do not threaten total loss of television service in Yuma and 


El Centro. This is dispositive of the Motion to Consolidate and the 
Ay 


Petition for Reconsideration. — 


Sf As was pointed out in Tele-Broadcasters' Opposition to Petition 
for Reconsideration, Valley has not offered any data or market research 
as to the potential of the Yuma and El Centro markets for television 
revenue. Nowhere would such evidence be more useful than here and 
nowhere is KIVA-TV's experience as the sole station less meaningful, 
especially where it provides only marginal coverage to the El Centro 
market. 


4/ Valley also requests issues as to financial qualifications of the 
applicants (proposed Issues (3) and (4)). It is clear that these are 
inapplicable. Financial qualifications to construct and undertake initial 
operation are separate from the question of long term economic support 
which Valley raises here. William L. Ross, 23 R.R. 992. 


{172] 

4, The fundamental proposition urged by Valley is that there will 
be a loss of all television service in Yuma and El Centro, thereby 
raising a question of loss of service under the Carroll case. It is clear 
that this has not been shown, The facts support the corclusion that local 


services can continue to exist in El] Centro and Yuma. It may be that 
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the two Yuma stations are incompatible, as Valley urges, and that a 
clear showing has been made justifying a hearing on this issue. This 
showing for two stations in the same community does not involve El 
Centro except in the most remote sense. It would defeat the public 
interest if the El Centro permittees could be drawn into a hearing 
solely on the showing that Valley derives a small revenue from the 
El Centro market. It would frustrate in endless litigation the Com- 
mission's policy of encouraging new services. It would be directly 
contrary to the fundamental rationale of Carroll, which was to assure 
service to the public, not to delay service for hearings whenever a 
problemmatical question of revenue arises, The Motion for Consoli- 
dation would delay the Commission's processes and the effectuation of 
its policies. It should be denied. | 
Respectfully submitted, 


TELE-BROADCASTING OF 
CALIFORNIA, INC. 


By: /s/ Leonard H, Marks 


By: /s/ Stanley B. Cohen 
| 


By: Roy F. Perkins, Jr. 
Cohn and Marks 


* * * * 


Its Attorneys 


[Certificate of Service] 
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| Rec'd May 21, 1963] 


OPPOSITION TO 
PETITION FOR RECONSIDERATION 


[ File No. BPCT-3079] 


Tele-Broadcasters of California, Inc., permittee of a new television 
station to operate on Channel 9, El Centro, California, respectfully op- 
poses the Petition for Reconsideration filed by Valley Telecasting Co., 
Inc. on May 9, 1963. In support whereof, Tele-Broadcasters states as 
follows: 

The Petition Must be Denied Because it Fails to Comply 

With Section 1.84 of the Commission Rules 
1. Subsection (b) of Section 1.84 of the Commission's Rules pro- 


vides with respect to petitions for reconsideration, in part, as follows: 


"Tf the petition is filed by a person who is not a party to the pro- 
ceeding, it shall state with particularity the manner in which he 


is aggrieved or his interests are adversely affected by the action 


taken, and shall show good reason why it was not possible for him 


to participate in the earlier stages of the proceeding." (Under - 
scoring added.) 


The application of Tele-Broadcasters of California, Inc. was filed with 
the Commission in July of 1962. The amendment which increased power 
to 54.9 kw and increased antenna height to 604 feet above average terrain, 
for which the instant construction permit has been granted, was filed on 
November 5, 1962, 


| 176] 
and notice of it was duly published four times in the Imperial Valley Press 
newspaper and in a Commission Release on November 8, 1962 (Report 
No. 6901). The application was not granted until April 10, 1963, more 
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than five months after the final engineering proposal was filed and some 
nine months after the original filing of the El Centro application. During 
this time Tele-Broadcasters engaged a consulting engineer to meet the 
timely filed Objections of Association of Maximum Service Telecasters, 
Inc. to Grant and filed the new engineering proposal which he prepared. 
It filed two amendments to cure questions raised by the Commission's 
staff. Valley Telecasting has been represented at all times during the 
pendency of the Tele-Broadcasters' application by Commission counsel. 
No reason is suggested as to why Valley could not have filed a petition 
to deny during the many months that this application was pending before 
the Commission. 

2. Moreover, it is clear that nothing urged in the Petition was 

not fully and at all times available during the pendency of the El Centro 
application. Although there is a paucity of factual data, the KIVA reve- 
nue figures which constitute substantially the entire Valley factual pre- 
sentation are almost exclusively for the year ending in March 1962 or 
earlier periods of time. The purported incorporation by reference (which 
we consider more fully hereinafter) of the pleadings filed with respect 
to Station KBLU-TV, Yuma, Arizona indicates the fact that the existence 
of new or undiscovered evidence is not a factor in the present Petition 
for Reconsideration. The Petitions to Deny filed against KBLU-TV indi- 
cate, again, that Valley and its counsel were well aware of the procedure 


to follow. 


3. The pre-grant protest procedures were enacted by the Congress 


and incorporated in the Rules in an effort to expedite the Commission's 
processes and to prevent excessive delays occasioned by petitions of 
exactly the nature that | 
| 
[177] | 
is presented here. Pre-Grant Procedure, 21, R.R. 1532, If this Peti- 
tion is granted, it will in effect eliminate the pre-grant protest proce- 


dures from the Rules and permit objections to Commission action to be 
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filed at any time, with complete destruction of any hope for expediting 
Commission processes and completing consideration of cases fully at 
one time prior to Commission action. In the Pre-Grant proceeding, 
supra, the Commission considered the very question which is here 
raised. After careful review of the legislative history of the pre-grant 
protest procedure in the 1960 Amendments to the Communications Act, 
it stated as follows: 


"4, Against this background, the Commission would like to make 
perfectly clear what it conceives the purpose of §1.191(c) to be in 
implementing the new pre-grant procedure. The rule is not directed 
to the question of the standing of parties in interest to file petitions 
for reconsideration. Rather it limits the issues which parties in 
interest may raise at this stage of the proceeding, unless 'good 
cause’ is shown why such 'matters' could not have been raised prior 
to grant. Thus, the rule is designed to place before the Commission 
at one time all known objections to an application, and to permit 
consideration of such objections at the appropriate procedural stage , 
i.e., before the Commission acts on the application." 31 R.R. 
1532. 


The instant Petition for Reconsideration, in failure to even recognize 

the need for justification at this time, goes to the jugular of the pre-grant 
protest procedures iand all that was attempted to be accomplished by them. 
It is utterly unjustified in terms of Section 1.84 of the Commission Rules 


and must be denied. 


Abuse of the Commission's Processes 
4. Section 1.84 of the Commission Rules provides in Subsection 
(f) that petitions for reconsideration shall be served upon the parties to 


the proceeding. The instant Petition for Reconsideration purports to 


incorporate by reference petitions and related pleadings which were pre- 
viously filed by the 
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Petitioner with regard to Station KBLU-TV, Yuma, Arizona, under File 
Nos. BAPCT-328 and BAL-4728. These pleadings constitute a major 
part of the instant Petition. Indeed, Paragraph 4 of the instant Petition, 
concerning the "Carroll" Issue, commences with the words "As was set 
forth in detail in the pleadings incorporated by reference", and from that 
point forward relies upon ultimate facts purportedly based on the incor- 
porated pleadings. Tele-Broadcasters of California, Inc, has never 
been served with any of these pleadings purportedly incorporated by re- 
ferénce.2’ It is not encumbent upon Tele-Broadcasters of California, 
Inc. to search the Commission files for pleadings directed against other 
applicants or for it to be required to determine to what parts of those 
pleadings the Petitioner expects Tele-Broadcasters to respond. Petition- 
er cited the applicable section of the Commission's Rules in its opening 
paragraph. The instant Petition was filed at this late date without even 
an attempt at justification which the Commission Rules specifically state 
should be made. Tele-Broadcasters submits that the "shorthand" and 
casual method of filing here demonstrate the knowledge of the Petitioner 
that its request at this late time is utterly unjustified, constitutes an 


abuse of Commission processes and should be denied. | 


Lack of Merit 


5. The Petitioner urges as its sole ground for the reconsideration 


and hearing that a "Carroll" Issue is required to determine the effect 
which the operation of Tele-Broadcasters in El Centro, California would 


have upon 


| 
1/ In the aggregate, with its purportedly incorporated documents, the 
Petition is of excessive length and, for this reason also, violative of 
Subsection (f) of Section 1. 84 of the Rules. 
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the service rendered by the existing station KIVA, Yuma, Arizona. In 


the Carroll case the Court held as follows:” 


We hold that, when an existing licensee offers to prove that the 
economic effect of another station would be detrimental to the pub- 
lic interest, the Commission should afford an opportunity for pre-_ 
sentation of such proof and, if the evidence is substantial (i.e., if 
the protestant does not fail entirely to meet his burden), should 


make a finding or findings." 


In Carroll, the Court made clear, in accordance with the Sanders Bro- 
thers case, 2! that mere economic injury to an existing station is not a 
ground for denying a new application. It then stated the circumstances 


under which a protestant should be heard: 


"Of course the public is not concerned with whether it gets service 
from A or from B or from both combined. The public interest is 
not disturbed if A is destroyed by B, so long as B renders the re- 
quired service. The public interest is affected when service is 
affected. We think the problem arises when a protestant offers to 
prove that the grant of a new license would be detrimental to the 
public interest."" 17R.R. 2068-9. (Underscoring added). 


6. The Petitioner has failed entirely to allege facts which, if 
proved, would establish that the public interest will be harmed by the 
operation of Tele-Broadcasters' new television station in El Centro. 
Petitioner's allegation of harm to the public interest is based on three 
successive steps. Petitioner urges, first, that the Tele-Broadcasters' 
station in El Centro will cause Petitioner's station, KIVA, in Yuma, to 
fail. Then, as it must, it urges that Tele-Broadcasters' station in El 
Centro could not continue to exist 

2/ Carroll Broadcasting Co. v. FCC, 17R.R. 2066, 2068. 
3/ FCC v. Sanders Brothers Radio Station, 9 R.R. 2008. 
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even with KIVA off the air (Carroll, of course, pointed out that the public 
has no interest in which of two stations survive). 4/ Thus, the Petitioner 
takes the position that only KIVA can exist alone and that the El Centro 
station is doomed to failure with or without competition. iF inally, the 
Petitioner asserts that KIVA will be driven off the air before the El Cen- 
tro station; thus, by this final factor of timing, it is argued, will ultimate- 
ly be reached the issue of loss of service to the public. This issue can 
only be reached if KIVA goes first since otherwise it will still be avail- 
able to serve the public as it does now. This tortuous train of future 
events is utter speculation from the facts Petitioner has offered, and 
much more is it unsupported by any offer of proof that it would happen, 
the fundamental criterion for the "Carroll" Issue requested. 

7. The situation presented here is fundamentally different from 
that of Carroll and the cases following it. In Carroll (a standard broad- 
cast case) the communities were only twelve miles apart and the exist- 
ing station gave primary service to the community proposed to be served 
by the applicant (Carroll, sub nom. West Georgia Broadcasting Co., 

14 R.R. 275). In Martin Karig, 19 R.R. 1084, the communities were 
adjacent. In Herbert P. Michels, 17 R.R. 557, and William L. Ross, 
13 R.R. 992, the applicants were proposing new assignments to the same 


community as the existing stations. In Video Independent Theatres, Inc., 
17 R.R. 150a, a television proceeding, the proposed transmitter site 


change would have placed City Grade coverage over the city of the pro- 


testant (a city which was already served by three local 
| 

4/ This is particularly true here where, unlike Herbert P. Michels, 
17 R.R. 557, the stations will not serve the same community and the 
relative merits of their programming is not a ground for choice between 
them. The Petitioner, also, does not urge that the public would suffer 
a loss of service by reason of the substitution of Tele- BEDARE eer eEe. 
programming for its own. 
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television stations). In this case Yuma and El Centro are some 50 miles 


apart; neither city would receive more than Grade B coverage from the 


station assigned to the other. In Carroll the court remarked that an eco- 


nomic issue places a heavy burden on the existing station to show that the 
public interest would suffer from the new service (17 R.R. 2069). The 
Commission has stated, where a second local service was to be instituted, 
that it is of the same view. (Herbert P. Michels, 17 R.R. 557, 559). 
The Petitioner's request here against a station in a distant community 

is unsupported by authority; indeed, it is contrary to it because the new 
station will provide a first City Grade coverage in its community and 
first reception service throughout a large part of its coverage area. It 
is clear that to rebut the presumption of public need for this station, re- 
quires a much greater showing than did the case of a second local ser- 
vice in a nearby community in Herbert P. Michels, supra. 

8. The Petitioner has not alleged facts adequate to rebut the need 
for a first local service in El Centro. The initial proposition of the Pe- 
tition is that KIVA in Yuma will suffer economic losses leading to its 
destruction. The Petitioner, however, has alleged no facts capable of 
this deduction or suggesting it as a logical possibility. The Petitioner 
relies almost exclusively on the fact that KIVA has been a loss operation 
during the early and middle 1950's but has shown modest but increasing 
profits in the last three years. This is no more adequate to establish 
the economic viability of a station, such as KIVA, in Yuma, Arizona, 
than it would be for a station in Washington, D. C. The Petitioner has 
not alleged the population of Yuma or its service area; it has not investi- 
gated the expansion or contraction of that population. No information is 
provided as to local retail sales or how they have fluctuated over the 
recent years. No information is given as to the 
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nature of manufacturing, business and farming activity in Yuma and the 
KIVA service area. It may be that with respect to another operation in 
Yuma, KIVA's own city of operation, Valley has a complaint on the grounds 
that the public interest would suffer from the institution of a second tele- 
vision station in Yuma. It would be impossible to consider even this from 
the Petition since there are no facts bearing on the present ability or pro- 
spects for generating television revenue there. This complete lack of 
essential information is dispositive of the Petition. West Georgia Broad- 
casting Co., 18 R.R. 835 (Rehearing in Carroll, supra; economic injury 


not sustained). It has raised no questions as to KIVA's continued exist- 


ence and much less does it suggest that it cannot be supported and must 
fail. | 


9. Consideration of the available facts demonstrates affirmatively 


that no issue of the demise of KIVA-TV as a result of a new station in El 
Centro is presented. El Centro is more than 50 miles from Yuma. Itis 
the major city of the Imperial Valley of California. The KIVA Grade B 
contour barely includes El Centro and does not include large parts of the 
Imperial Valley. Valley urges that any diminution in its revenues from 
California will place it in a precarious economic situation’ which must 
lead to the ultimate demise of KIVA-TV. The revenue figures it cites 
for KIVA from California are particularly meaningless by themselves 
when it is recognized that KIVA provides barely Grade B coverage to the 
principal city of the area and that a large part of the Imperial Valley is 
outside of the Grade B coverage contour. Petitioner does not even pur- 
port to analyze the revenue potential of El Centro and the Imperial Valley 
including the city of Brawley, or to demonstrate that it will not continue 
to draw revenue from there. However, the Petition does show that in the 
year when KIVA-TV had its greatest profits, 1962, its California revenues 
for years ending on March 31 had dropped from $78, 365 in 1961 
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to $46, 999 in 1962.’ As a matter of fact, its balance sheet on file under 
File No. BRCT-261 (to which Petitioner refers) shows that the KIVA 
profit for the year ending March 31, 1962 (for which it showed a reduc- 


tion of $31, 466 in California revenue), was $21, 955.2! These figures 


belie the KIVA claim that California revenue is of critical importance 
and demonstrate that KIVA has a record of diminishing revenue from 
California and, on the other hand, that by economies and utilizing other 
revenue sources it is simultaneously increasing its phorite!” 

10. Although it is not necessary to rebut any facts supplied by 
Valley in order to conclude that no genuine issue of injury to the public 
interest is presented by its Petition directed toward El Centro, it is 
illuminating to note one of the basic facts which Valley ignores. The 
population of Yuma, Arizona, under the U. S. Census increased from 
9,145 in 1950 to 23,974 in 1960. Similarly, the population of Yuma Coun- 
ty increased from 28,006 in 1950 to 46, 235 in 1960. J. Walter Thompson 
Company, in its publication "Population and its Distribution", 1951 edi- 
tion, shows total retail sales in 1948 for Yuma as $21,513,000, and for 
Yuma County, $28,744,000. As the population data prophesize, the 1951 
edition of the same publication shows total retail sales in 1958 for Yuma 
as $47,909,000, and for Yuma County, 


5/ The KIVA profit before the bookkeeping entry of depreciation was 


$62, 253.73 for this period. 


&/ The fact that KIVA had an operating loss during its early years of 
over $400, 000 is irrelevant to the question of its future operation, or 
indeed, to the position of its present owners. This loss was suffered by 
the previous owners of the station. The present owners bought the sta- 
tion for approximately book value and, contrary to their apparent asser- 
tions, are not in the position of attempting to recoup the previous losses, 
which they did not inherit. 
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$64, 016, o00.2/ Although it might be expected that Valley ‘would have 
included the current estimates by the Yuma Chamber of Commerce or 
some other local source for expansion of Yuma's population and business, 
this was not done. Valley has offered no revenue or profit! figures for 
the year ended March 31, 1963, so it is impossible to state current 
operating revenues from California or current profits. Nevertheless, 
the figures cited indicate that KIVA's long term financial prospects are 
good. | 
11. Equally without factual support is Petitioner's second basic 
allegation, that Tele-Broadcasters’ El Centro station is doomed to finan- 
cial failure. As a starting point, the 1961 edition of J. Walter Thompson, 
supra, gives total retail sales for 1958 for Imperial County as 
$109, 445,000. This is 70.9% higher than for Yuma County. In its Peti- 
tion, Valley points out that during the 12 months ended March 31, 1962 
KIVA derived $73, 690.52 of local revenue from Arizona. Asa rough 
estimate, it would follow that there is some $125, 000 in local television 
revenue potential in Imperial County. Admittedly, this is not definitive 
market research but it is sufficient answer to the Petition which gives no 
facts at all. It is not surprising that KIVA-TV has not developed this 
revenue since KIVA-TV is identified with another city some 50 miles 
away and affords only marginal coverage to the Imperial Valley. By the 
same token, the fact that KIVA did develop $78, 365 in California revenue 
in the year ended March 31, 1961 under these circumstances tends to 
validate an estimate of good potential. Tele-Broadcasters has very 
| 


carefully estimated its revenue potential and 
| 


4/ It is to be noted that Arizona had the fourth highest growth rate 
among all states under the 1960 U. S. Census, having increased in pop- 
ulation 73.7% since 1950. Yuma itself had one of the largest rates of 
increase in the state, 162.2%. 
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it firmly believes that it can generate sufficient revenue from this local 
source, plus regional and network business, to meet the estimated reve- 


nue of $130,000 per year stated in its application. 


12. The ultimate conclusion which Valley offers is that not only 
will KIVA fail, and not only will the El Centro station fail, but also that 
the former will fail before the latter. Thus, it is stated, an issue is 


finally presented under the Carroll case since here there will result no 
television service and a loss to the public. Of course, for this result to 
follow the time sequence is essential: KIVA must fail before the new El 
Centro station fails (and, obviously, must be rendered incapable of re- 
turning to the air). We have demonstrated that no showing has been made 
that either station would fail and this is dispositive of the Petition. As- 
suming for argument that the contrary result would occur, it is unreason- 
able to assume that the established station, KIVA, would be the first to 
go dark. Valley admits as much: it states that such a result -- loss of 
KIVA -- could come only from "permanent economic competition" (Peti- 
tion, Para. 3) and losses over a ''sustained period."" Clearly it is the 
new El Centro station, with no established revenues such as KIVA enjoys, 
which faces the greatest test and the earliest determination of its econom- 
ic viability. 

13. It is conceivable, of course, that KIVA may lose some revenue 
from the Imperial Valley after Tele-Broadcasters' El Centro station 
commences service: It may also lose some network revenue Since it 
will no longer be able to pick and choose programs from all three net- 
works as it presently does as the sole television station in the entire 
area. However, the most this suggests is that KIVA-TV might suffer 
some revenue losses. It does not suggest eventual failure or the KIVA 


could not easily "weather" a temporary 
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period of loss operation if such were to occur. KIVA is a profit opera- 
tion to its present owners, who purchased the licensee in early 1961. 
Not only did KIVA operate profitably for its present owners but it hada 
profit of $62, 253.73 before the bookkeeping entry of depreciation in the 
year ended March 31, 1962. The California revenue for this period was 
$46, 999.62 and the profit, $21,955.02. Even if half of KIVA's California 
revenue were lost -- which Valley does not suggest -- the hypothetical 
loss would be only $1,544.79 after the bookkeeping deductions for de- 
preciation. This is adequate demonstration of KIVA's and Valley's 
ability to sustain a period of competition with El Centro. It disposes of 
the argument that KIVA would succumb before Tele-Broadcasters' new 
El Centro station, and that a "Carroll" Issue is required because no 
station would survive. | 

14. It is recognezed, of course, that both Yuma and El Centro 
are small markets from the point of view of television operation and that 
to be succussful in them a television station must be conducted on a 
modest budget with attention to cost control. This does not vitiate the 
Commission's policy of providing local television service wherever 
possible with the understanding that these local services will be ona 
basis consistent with local revenue. Tele-Broadcasters' station will 
be the first local television service in El Centro and the Imperial Valley. 
It will provide the first City Grade signal to El Centro, Calexico and 
Brawley, communities of 16,811, 17,992 and 12,703 population, respect- 
ively. These cities recieve only marginal Grade B coverage from one 
station, KIVA, at the present time. Contrary to the allegations of Valley, 
Tele-Broadcasters' station will be a first-class facility with an effective 
radiated power of 54.9 kw and height above average terrain of 604 feet. 
The El Centro station will provide the first Grade A coverage 
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in the Imperial Valley and the first Grade B coverage to the remainder 
of it. It will be the second network outlet in parts of the area and the 
first network outlet'in the remainder. Tele-Broadcasters filed its ap- 
plication in the belief that this service could be provided at El Centro 
and it is proceeding diligently to bring it about at the earliest possible 
time. Tele-Broadcasters has committed itself to a loan of $250, 000 
in order to construct and commence operation of its station in El Centro 
and it is obligated to utilize this money. It has hired a General Manager 
for the station who will start work July 1. It has committed itself to the 
purchase of $85, 000 of transmitting and studio equipment. It has signed 
a contract with the ABC Network which requires Tele-Broadcasters to 
have its station in El Centro on the air by September 15. 
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Conclusion 


15. Valley, the Petitioner, presently enjoys a television monopoly 
in Yuma and within the service contours of KIVA. It carries the pro- 
grams from all three networks from which it may choose as it desires. 
In addition, it owns and operates cable television services in Yuma, El 
Centro, Brawley and Calexico which use equipment from its commonly 
owned manufacturing company. Although the current Petition for Re- 
consideration relates to KIVA and must be considered on that basis, it 
would be naive to ignore the fact that it would also serve to protect 
Valley's extensive cable television system and its position as the exclu- 
sive purveyor of television in Yuma and the Imperial Valley. This bears 
on the motives of Valley and diminishes the force of its argument pur- 
portedly based on a dire economic fate for KIVA, 

16. Valley has attempted to show that the public interest would 


be adversely affected under the doctrine of the Carroll case on the 


grounds that destructive competition would cause the loss of all television 
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service. This case is entirely different from Carroll in that here a first 
local service and the first City Grade coverage to that community is 
involved. The cities here are some 50 miles apart and neither station 
would provide better than Grade B coverage to the principal city of the 
other. Moreover, the El Centro construction permit will provide a 

first local service and first service to substantial “white” areas. Thus, 
this case goes far beyond Carroll and requires rebutting the highest 
priorities in the Commission's allocation policies. Valley has attempted 
to do this on the basis that (a) KIVA cannot survive with competition from 
El Centro, (b) El Centro cannot survive alone and (c) KIVA will go dark 


before the new El Centro station. However, it has offered no facts 
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indicating the economic future of a television station in the Yuma market 
and all the available facts indicate that the futures of stations in El Cen- 
tro and Yuma are good. The KIVA profit figures, economies it has found 
possible and diminishing reliance on its marginal California coverage for 
revenue, do not suggest its demise from an El Centro operation. A mere 
diminution of KIVA revenue is irrelevant to resolution of the questions 
presented here. It is clear that nothing here indicates, much less es- 
tablishes if proved, that stations cannot exist in El Centro and Yuma. 
That KIVA would be required to cease service before El Centro is not 
even suggested. The public interest affirmatively will be served by the 
first local service to El Centro and the Imperial Valley. The Petition 
for Reconsideration is filed at this late date without semblance of justifi- 
cation under Section 1.84 of the Rules, it must be denied.| 

Respectfully submitted, 
TELE-BROADCASTERS OF CALIFORNIA, INC. 
By | 


Leonard H. Marks 


By 
May 21, 1963 Stanley B. Cohen 
By. | 

Roy F. Perkins, Jr. 
* Ok x | 


| Certificate of Service:] Its Attorneys 
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[Rec'd May 21, 1963] 


OPPOSITION TO MOTION FOR STAY 
[ File No. BPCT-3079] 

Tele-Broadcasters of California, Inc., permittee of a new tele- 
vision station to operate on Channel 9 at El Centro, California respect- 
fully opposes the Motion For Stay filed by Valley Telecasting Co., Inc. 
on May 9, 1963. In support whereof it states as follows: 

1. Valley Telecasting recognizes in its Motion For Stay that a 
stay of the construction permit for Channel 9, El Centro, California can 
be justified only if the public interest would suffer irreparable injury 
prior to a decision on its Petition For Reconsideration of the El Centro 
construction permit. The only injury urged or suggested by Valley is 
in the ambiguous statement that its CBS network agreement has been 
terminated as of August, 1963. The change in CBS affiliation was not 
occasioned by the construction permit for Channel 9 in El Centro, 
California, but , rather, by the fact that Station KBLU, Yuma, Arizona, 
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will become the CBS affiliate for that city. 4 The construction permit 


for El Centro is unrelated to this situation and a stay of the El Centro 
construction permit would have no effect upon it. 

2. The Motion does not contain facts or argument as to what 
irreparable harm could occur to KIVA or the public interest prior to 
decision by the Commission on the basic questions, a decision which, as 
Valley acknowledges, will be forthcoming within 90 days. Valley attempts 
to justify its Motion For Stay by reference to its Petition For Reconsidera- 
tion and the economic consequences to television competition which it 
envisions there. All of the consequences in the Petition For Recon- 
sideration were suggested as long-term consequences which might, 


ultimately, eliminate KIVA and leave no television service in the area. 
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Nothing in the Petition suggests immediate harm to the public interest. 


Even less is it suggested that any such harm would be irreparable. 


Tele-Broadcasters' Opposition to Petition for Reconsideration points 


2/ 


out that the situation here is entirely different from Carroll — 


in that 
here the stations 


i See Valley's pleadings against KBLU, Yuma, Arizona, under File 


Nos. BAL-4738 and BAPCT-328. | 


| 
2/ Carroll Broadcasting Co. v. FCC, 17R. R. 2067. In its Petition, 


Valley requests an issue as to loss of service to the public as a result 
of economic competition to KIVA in Yuma, Arizona from Tele-Broad- 
casters' station in El Centro. 
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will not serve the same cities or even provide City Grade service to 
those cities. The burden of the Petitioner -- which Carroll and the 
Commission agree is heavy -- is far greater under these facts. More- 
over, Tele-Broadcasters' El Centro station will provide afirst local 
service and first service to substantial white areas, thus meeting the 
highest priorities of the Commission in television allocation. 

3. In its Petition for Reconsideration, Valley makes clear that the 
public interest would be harmed if KIVA-TV were forced off the air by 
economic competition and if Tele-Broadcasters’ El Centro station there- 
after suffered the same fate. Tele-Broadcasters' Opposition to the 
Petition for Reconsideration points out that Valley's factual allegations 
are utterly inadequate to support this conclusion and that the available 
facts indicate a good future for stations in Yuma and El Centro. Although 
KIVA-TV may lose some revenues from California sales and network 
revenue, its profit figures, sharply decreasing reliance on California 
revenue and expanding market all indicate a favorable long term operation 
and no harm from temporary revenue fluctuations which might occur. 
The most recent balance sheet for Valley on file with the Commission 
under File No. BRCT-261 indicates that in the year ending March 31, 
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1962 Valley had a profit before depreciation of $62,253.72. The allega- 

tions are even less adequate to show that Tele-Broadcasters' El Centro 

station cannot operate successfully. Under the doctrine of Carroll -- 


assuming it 
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is applicable here -- there is no harm to the public interest if one of the 
stations survives. There is no indication of harm to the public interest 
(or even KIVA) in the next few weeks. 

4. In order to prevail on its Motion for Stay Petitioner must show 
a substantial likelihood of prevailing on the merits. This has not been 
demonstrated and is an additional reason why the Motion should be denied. 

5. Tele-Broadcasters filed its application in the belief that this 
service could be provided at El Centro and it has gone forward in good 
faith under its construction permit to bring it about at the earliest pos- 
sible time. Tele-Broadcasters has committed itself to a loan of 
$250, 000 in order to construct and commence operation of its station in 
El Centro and it is obligated to utilize this money. It has hired a General 
Manager for the station who will start work July 1. It has committed 
itself to the purchase of $85, 000 of transmitting and studio equipment. 
It has signed a contract with the ABC Network which requires Tele- 
Broadcasters to have its station in El Centro on the air by September 15. 
A stay at this time would impose economic hardships on Tele-Broadcasters. 
It would be particularly unjustified since, as pointed out in Tele-Broad- 
casters’ Opposition to Petition to Deny, Valley's objections could have 
been, and should have been, made prior to grant of the construction 
permit thereby eliminating questions of loss to the permittee as well as 
delay in the Commission's processes. 
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6. The construction permit for Channel 9 in El Centro will provide 
the first local television service for that city and the Imperial Valley. 
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It will also provide that first City Grade service to El Centro and the 
first Grade A service in the Imperial Valley. It will provide the second 
network outlet for El Centro, California and Yuma, Arizona. In the 
absence of compelling reasons, which have not been shown here, it is 
clear that the institution of these services is in the public interest and 
should not be stayed. 2/ Herbert P. Michels, 17 R. R. 557. 
WHEREFORE, it is respectfully submitted that the Motion For 
Stay of the construction permit for Channel 9 at El Centro, California 
filed by Valley Telecasting Co., Inc. must be denied. | 


Respectfully submitted 
TELE-BROADCASTERS OF CALIFORNIA, INC. 


By 
Leonard H. Marks 


By 
Stanley B. Cohen, 


By 
Roy F. Perkins, vr. 


Cohn and Marks | 
317 Cafritz Building 
Washington 6, D.C. 


May 21, 1963 Its Attorneys 


3/ The Commission has repeatedly stated that construction completed 
under a construction permit will not affect decision on a petition for re- 
consideration, the ultimate question here. Therefore, there is no reason 
why the permittee should not be permitted to go forward with instituting 
the new service on 
[ Certificate of Service:] | 
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[Rec'd May 22, 1963] 


COMMENT RE "PETITION FOR RECONSIDERATION" 
AND "MOTION TO CONSOLIDATE" 


[ File No. BPCT-3100] 

Comes now KXO-TV, Inc., permittee of a new commercial tele- 
vision station to operate on Channel 7, El Centro, California, and by its 
attorneys comments on pleadings directed at its grant by Valley Telecast- 
ing Co. Inc., licensee of television station KIVA, Yuma, Arizona (here- 
in KIVA), entitled Petition for Reconsideration" and ''Motion to Con- 
solidate.'’ In support whereof the following is shown: 

1. Though recognizing the procedural deficiencies of KIVA's 
above entitled pleadings, which deficiencies may in the Commission's 
judgment warrant their summary denial, KXO-TV, Inc. is nevertheless 
constrained to agree that there is some substance to the allegations which 
may, in the public interest, warrant Commission consideration. Thus, 
with the construction of the KXO-TV, Inc. and Tele-Broadcasters 
stations at El Centro, there will be three VHF stations competing for 
revenues in the El Centro-Imperial Valley area, viz. KXO-TV, Inc., 
Tele-Broadcasters and KIVA, Yuma. Due to its lower power and Yuma- 
oriented service area, KBLU-TV will not provide competition for 


revenues in the El Centro-Imperial Valley area. 
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2. The population of El Centro is 16, 811 persons and the population 
of the entire Imperial Valley is only 72,105 persons (U.S. Census 
figures). CATV systems are active in several towns in the area and will 
provide competition to the commercial television stations and in addition, 
there are four standard stations which will compete for revenues. This 
competition for advertising revenues from other media will be more 
critical in an area with a limited population than it would be in a large 


metropolitan area.. Under these circumstances, the Commission might 
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well be advised to investigate the economic potential of the market to 
support all of these operations. | 

3. KXO-TV believes that the outcome of such an inquiry would be 
to establish that there is the economic wherewithal in the area to support 
only one local television station in El Centro. Itis doubtful that the 
area would be shown capable of supporting two local stations at El Centro. 
If this should prove to be the case, then the Commission could, through 
processes available to it, determine which of the El Centro stations 
should be permitted to operate. The extra channel could then either be 
deleted or reserved for educational purposes. | 

4. Under no circumstances, however, should a hearing be designated 
with the specific issues spelled out in KIVA's Motion to Consolidate and 
Petition for Reconsideration. If the El Centro-Imperial Valley-Yuma 


area is 
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determined able to only support one television station, then pursuant to 
the procedure set out in the Michaels case (17 RR 557 (1958), KIVA's 
renewal of license should be called up and made to compete with the 
other proposed facilities for the single authorization. Further, there 
should be no financial issue as such, since there is no indication that the 
financial showings of the stations involved are deficient. Any question 
as to availability of revenues in the area, hence the ability of the stations 
to operate in the public interest, can be adequately handled through the 
inquiry into and determination of the availability of funds in the area to 
support one or more stations. | 

5. Since KIVA has raised the economic questions, the burden or 
proof under an appropriate economic issue should be placed on it. The 
other interested parties should be permitted the opportunity to support or 
oppose KIVA's showing according to their own views of the facts. 

Respectfully submitted, 


Fisher, Wayland, Duvall and KXO-TV, INC, 
Southmayd, Its Attorneys 


* * * 


Date: May 22, 1963 
[ Certificate of Service:] 


By /s/ Grover C. Cooper 
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[Rec'd June 4, 1963] 
REPLY TO COMMENT ON PETITION FOR RECONSIDERATION 


[ File No. BPCT-3100] 
1. In response to the comment of KXO-TV, Inc. (hereinafter 


"KXO"), Valley Telecasting Co., Inc., licensee of Television Station 
KIVA, Yuma, Arizona (hereinafter "Valley" or "KIVA"), wishes to stress 


that both parties agree that the El Centro, California, television revenue 
potential is limited. Valley believes that, El Centro and, indeed, El Centro 
and Yuma combined, cannot support a new station. KXO contends that 
El Centro can support only one. There being two outstanding construction 
permits for new television stations in El Centro, under either theory a 
hearing is required on the economics of the market. 

2. KXOurges that the sole burden of proof on the economic issue 
be placed on Valley. Valley accepts this responsibility. It requests, 
however, that it be permitted to show that El Centro and Yuma cannot 


support a new station, as alleged in 
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its various petitions and motions, instead of being confined to the nar- 
rower issue proposed by KXO. 

3. KXO's other comments are addressed to Valley's motion to 
consolidate. A reply thereto is contained in Valley's "Reply to Opposition 
to and Comment on Motion to Consolidate", filed on even date. 

Respectfully submitted. 
Valley Telecasting Co., Inc. 


By. 
Reed Miller 


Thomas G,. Fisher 


Dated: June 4, 1963 Arnold, Fortas & Porter 
* * * 
Its Attorneys 
[ Certificate of Service:] 


[Rec'd June 4, 1963 - F.C.C.] 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 
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RE PLY TO OPPOSITION TO AND COMMENT ON MOTION 
TO CONSOLIDATE 
[ File No. BPCT-3100, 3079, BAPCT-328, BAL-4738, BMPCT=5826-5849] 


Valley Telecasting Co., Inc., licensee of Television Station KIVA, 
| 
Yuma, Arizona (hereinafter "Valley" or "KIVA"), hereby files the 
following reply to the "Opposition to Motion to Consolidate” filed by 


Tele-Braodcasters of California, Inc. (hereinafter "Te le-Broadcasters") 


and to the comment of KXO-TV, Inc.: 

1. Valley has filed individual petitions against the above-cap- 
tioned applications or the grant thereof, in an effort to prevent the 
premature establishment of additional television stations in Yuma, 
Arizona, and in El Centro, California. In | 

| 
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these petitions Valley contended that the destructive economic competi- 
tion which would result by the establishment of any one: of these pro- 
posed stations within the service contours of KIVA would be contrary 
to the public interest. Valley also filed a motion to consolidate the 
above cases setting forth with particularity the additional issues raised 
because of the simultaneous pendency of these matters. 

2. The separate petitions directed against the above-captioned 
individual applications, indicating that one additional television station 
either in Yuma or in El Centro would cause economic disaster to KIVA 
naturally include the contention that the addition of two: or a tele- 
vision stations in either city would be even more disastrous.= Valley's 


motion to consolidate was designed to guard against the mischief that 
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may be caused by the separate consideration of the several cases. 

3. Tele-Broadcasters is in error when it states that its argu- 
ments directed against Valley's petition for reconsideration dispose of 
all matters raised by the motion to consolidate. Valley's standing can- 
not determine whether the public is to suffer the loss or degradation of 


television service. Nor does Tele- 


L/ Ordinarily, Valley would not feel the need for making this obvious 
point. However, Tele-Broadcasters filed a motion to strike in which 
it argued that Valley's petition, questioning the wisdom of adding one 
station to El Centro and Yuma combined, does not question the wisdom 
of adding two stations to El Centro alone. 
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Broadcasters’ argument in response to the merits of Valley's petition 
for reconsideration determine why, (if the market can support an addi- 
tional station), Tele-Broadcasters, rather than Desert or KXO-TV, Inc., 
should be singled out for a grant. 

4. Significantly, Tele-Broadcasters does not meet the essential 
contentions of Valley. Tele-Broadcasters does not state that 
$347,000 in additional revenues would be available to the three new appli- 
cants. It does not state that $257,000 in additional revenues would be 
available to the two new applicants in El Centro. It merely states that, 
since the question was not raised previously, the problem should not 
be considered. In other words, if the original grants were in error and 
were made without the Commission being apprised of all the relevant 
facts, it is too late at this point to prevent injury to the public. Tele- 
Broadcasters’ narrow view of the Commission's responsibility negates 
the reason for the existence of Section 1.16 of the Commission's rules, 
to which Tele-Broadcasters' permit was subject. 

5. Perhaps most illustrative of Valley's proposition that the in- 
dividual petitions do not separately raise the public interest issues 
which are raised by the motion to consolidate is the problem of the 
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two El Centro proposals. Valley contends that there is hot enough 
| 


revenue to support one El Centro station in | 
[ 226] | 

addition to KIVA. It naturally follows that the two El Centro applica- 
tions are mutually exclusive on economic grounds, This has been set 
forth with clarity in Valley's motion, particularly in the discussion of 
Issues (2) and (5). Thus the total of the two estimated revenue figures 
for El Centro ($257,000) are of vital significance not only to Valley and 
to those in Valley's service area who would lose its service, but also 
to the two El Centro applicants and to the proposed El Centro viewers. 
Even disregarding the problems of Valley, important additional issues 
of public importance emerge from a consolidated analysis. It is highly 
significant that KXO-TV, Inc., the El Centro applicant with local broad- 
cast experience, agrees that El Centro may not be able to sustain two 
new television stations. | 

6. As to the specific issues requested by Valley, Tele-Broad- 
casters argues that no degradation of program service is threatened 
or should be considered. Tele-Broadcasters misses the point in its 
contention that "such an issue would subordinate the needs of E1 Centro 
and Yuma for local service to the comparative merits of the services 
to be rendered." The Commission's technical allocations scheme pre- 


supposes Stations broadcasting | 

L/ Cf. Tele-Broadcasters' opposition, p. 3: "The figure Valley suggests, 
a total of the separate predictions of revenue by all three applicants, 

is meaningless: the stations are in different cities." Two of the sta- 
tions being in the same community, this statement is obviously erro- 
neous, | 


[227] | 
programming in the public interest. While encouraging the establish- 


ment of additional stations, the Commission does not prefer two or 
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three substantial'stations to one which can attain the minimum mrm 
or programming in the public interest. This is true even if the pro- 
posed substandard stations which would replace the previously accept- 
able one would serve diverse communities. 

7. Tele-Broadcasters also argues that the loss of all or part of 
KIVA's El Centro revenues would not ruin KIVA. To the contrary, a 
loss of half or even one-third of KIVA's El Centro revenues would 
render KIVA a loss operation. Moreover, added competition would 
decrease KIVA's regional, national and network revenues as well. 
KIVA could not underwrite a permanent loss of this character even if 
other revenue sources would covera Substantial part of KIVA's operat- 
ing expenses. 

8. Issues (2) and (3), which propose to inquire into the sufficiency 


of revenues to assure the effectuation of the proposals, naturally flow 


from the economic argument made by Valley. See Bigbee Broadcasting 
Co., 24 RR 497, 500 (1962); Geoffrey A. Lapping, 23 RR 919, 922 (1962). 


9. As to the separability of the Yuma-E1 Centro market, which 
both Tele-Broadcasters and KXO-TV, Inc. advocate, the disagreement 


may stem merely from the lack of definition of the 


[ 228] 
word "market". From KIVA's point of view, since it serves both 
cities, has studios in both, programs for both and obtains revenues 
from both, Yuma~-El1 Centro constitutes one market. These cities, of 
course, are two different communities. Economic injury to KIVA can 
be caused by destructive competition either in Yuma or in El Centro 
or anywhere within KIVA's coverage area. It is of only peripheral 
significance to KIVA whether the coup de grace is administered from 
the right or left. Should the Commission come to the conclusion, how- 
ever, that an additional station can be established somewhere within 
KIVA's service area, it is of great significance fromthe point of view 


of Section 307(b) and from the point of view of the separate communities 


[ 229] 
51 


involved, where such new station will be located. Therefore, Issue 
(4), a 307(b) issue, was also proposed,2/ 3 
10. If it is found that one more station can be sustained in KIVA's 
market, and that it should be established in Yuma, such determination 
would dispose of the El Centro applications. Were it found, however, 
that the one additional station should be in El Centro, a further determina- 
tion should be made as to which one of the El Centro permittees should 
be permitted to construct. Therefore, standard comparative issues 
were also proposed. | 
| 


| 
1/ KXO-TV's suggestion for acceleration of KIVA's application for re- 
newal of license has been disposed of in Self, 24 RR 1177 (1963); 


Rhinelander Television Cable Corp., 24 RR 1181 (1963); igbee Broad- 
casting Co., 25 RR 88 (1963). | 


[ 229] | 
11. Tele-Broadcasters argues, however, that it would be contrary 

to the rationale of Carroll "to delay service for hearings whenever a 
problematical question of revenue arises," (Opposition, p. 5) Surely, 
Tele-Broadcasters does not wish to suggest that the three new stations 
should first go on the air with the "problematical question of revenue", 
(which may drive all or some of the then existing four stations off the 
air), left for decision to the inscrutable laws of economics, regardless 
of the public interest. A slight delay in order to make an intelligent 


decision now is required not only by law but by common sense, 


Conclusion 


12. In summary, Valley wishes to reemphasize the fact that the 


consolidation of the proceedings which would establish three new tele- 
vision stations within KIVA's coverage area would not only serve ad- 
ministrative convenience by affording a combined decision on common 
grounds of law and fact separately raised, but it would also prevent 
mischief which the narrow outlook of individual determinations would 
cause, and would further afford consideration of those issues of public 
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importance which the scope of individual proceedings, by their nature, 


could not 


[ 230] 
encompass. 
Respectfully submitted, 


Valley Telecasting Co., Inc. 
By: Reed Miller 

Thomas G. Fisher 
Arnold, Fortas & Porter 
* * 


Its Attorneys 
Dated: June 4, 1963 
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MEMORANDUM OPINION AND ORDER 
BPCT-3100, 3079 


By the Commission: Commissioner Cox dissenting. 

1. The Commission has before it for consideration: (Group 1), 
(a) a "Petition for Reconsideration: filed May 9, 1963, by Valley Broad- 
casting Company, licensee of Station KIVA, Yuma, Arizona (Valley), 
directed against the Commission's action granting the application 
(BPCT-3079) filed by Tele-Broadcasters of California, Inc. (Tele- 
Broadcasters) for a new television broadcast station to operate on 
Channel 9, El Centro, California; (b) an "Opposition to Petition for 
Reconsideration" filed May 21, 1963, by Tele-Broadcasters; and (c) a 
"Reply to Opposition to Petition for Reconsideration" filed June 4, 
1963, by Valley; (Group Il); (a) a "Motion for Stay" filed by Valley on 
May 9, 1963, directed against the grant of Tele-Broadcasters' applica- 
tion; (e) an "Opposition to Motion for Stay" filed May 21, 1963, by 
Tele-Broadcasters; (f) a "Reply to Opposition to Motion for Stay" filed 


| [ 237] 
53 | [ 506] 

May 24, 1963, by Valley, directed against (e) above; (g) a ‘Motion to 
Strike" filed May 27, 1963, by Tele-Broadcasters, directed against 
(f) above; and (h) an "Opposition to Motion to Strike" filed June 11, 1963, 
by Valley directed against (g) above; (Group I); (i) a "Petition for Re- 
consideration", filed May 9, 1963, by Valley, directed against the Com- 
mission's action granting the application (BPCT-3100) of KXO-TV, 
Inc. (KXO-TV) for a new television broadcast station to operate on 
Channel 7, El Centro, California; (j) a "Comment re Petition for Re- 
consideration and Motion to Consolidate" filed May 22, 1963, by KXO- 
TV directed against (i) above; (k) a "Motion to Consolidate" filed by 
Valley on May 9, 1963, directed against the applications described in 
Footnote 1 below as well as the above-captioned KXO-TV and Tele- 


Broadcasters applications” ; 


1/ Valley has filed Petitions to Deny applications (BA PCT-328, BALCT- 
4738) filed by Robert Hardy Langill and Robert William Crites d/b a 
Desert Telecasting Company (assignor), and Desert Telecasting Com- 
pany, Inc. (assignee), for voluntary assignment of construction permit 
for Station | 
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[ 506] 
(1) a "Reply to Comment on Petition for Reconsideration and Motion to 
Consolidate" filed June 4, 1963, by Valley directed (j) above; (m) a 
"Motion to Strike” filed May 27, 1963, by Tele-Broadcasters, directed 


against (j) above; and (n) an "Opposition to Motion to Strike" filed 
June 11, 1963, by KXO-TV directed against (m) above; and (Group IV) 
a "Motion for Stay"filed May 9, 1963, by Valley directed against the 
grant of KXO-TV's application. ! 

2. Valley is the licensee of Television Broadcast Station KIVA, 
Channel 11, Yuma, Arizona. Station KIVA provides a predicted Grade 
B or better signal to Yuma County, Arizona and Imperial County in 
which the city of El Centro is located and portions of San Diego and 
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2/ 


Riverside Counties, California.-’ On July 25, 1962, Tele-Broadcasters 
filed its application (BPCT-3079) for a construction permit for a new 
television broadcast station to operate on Channel 7, El Centro; and on 
September 18, 1962, KXO-TV filed an application (BPCT-3100) for a 
construction permit for a new television broadcast station to operate 

on Channel 7, El Centro, California. On November 5, 1962, Tele- 
Broadcasters amended its application to propose operation on Channel 
9, as well as other changes. On November 21, 1962, Tele-Broadcasters 
amended its application to request waiver of Section 3.613 of the 
Commission's Rules; and on January 17, 1963, KXO-TV amended its 
application to request changes in its facilities. On April 10, 1963, the 
Commission, without hearing, granted both El Centro applications as 
amended; Tele-Broadcasters' proposing to operate on Channel 9, and 
KXO-TV's proposing to operate on Cnannel 7. 

3. Valley claims standing on the basis that Station KIVA is the 
only television broadcast station operating in the Yuma-E1 Centro area; 
that it covers, within its predicted Grade B contour, both Yuma and El 
Centro; that its revenue is drawn from both communities; that loss of 
revenue in either area will cause it to suffer economic injury; and that 
the operation of one or more new VHF television broadcast stations in 
El Centro will cause such a revenue loss. On the basis of these allega- 
tions, the Commission finds that Valley is a "person aggrieved or whose 
interests would be adversely affected" within the meaning of Section 405 
of the Communications Act. Federal Communications Commission v. 
Sanders Brothers Radio Station, 309 U.S. 470. 


4/ (Continued) 

KBLU-TV, Channel 13, Yuma, Arizona, and for voluntary assignment 
of license of Standard Broadcast Station KBLU, Yuma, Arizona, respectively, 
as well as applications (BMPCT-5826) (BMPCT~-5849) of Robert Hardy 
Langill and Robert William Crites d/b a Desert Telecasting Company, 
to extend time to complete construction of Station KBLU-TV and to in- 
crease power and make other changes, respectively. In light of the 
present decision; consideration of the motion to consolidate, and the 
pleadings respondent thereto, as respects KXO-TV and Tele-Broad 
casting applications, is moot. 
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2/ Valley also operates community antenna systems watch serve Yuma, 
E1 Centro and the Imperial Valley area. 
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4. Valley did not exercise its right, pursuant to Section 309(a) 
of the Communications Act and Section 1.359 of the Rules, to file a 
petition to deny directed against the applications the grants of which 
are now challenged. Petitioner has also made no attempt to show "good 
reason", within the meaning of Section 1.84(o)2 of the Commission's 
Rules, for its failure to file an earlier petition and, based on the 
pleadings submitted, the Commission finds that no such reason, in fact, 
exists. Valley now seeks, however, to avoid the limitation imposed by 
Section 1.84(c)(1) and (2)4/ of the Commission's Rules by claiming that 
the public interest is so jeopardized by the El Centro grants as to bring 


this case within the purview of Section 1.84(c)(3) of the Commission's 
| 


| 
3/ Section 1.84(b) of the Commission's Rules provides that, "Except 
where the Commission has denied an application for review without 
specifying reasons therefor, any party to the proceeding, or any other 
person aggrieved or whose interests are adversely affected by any 
action taken by the Commission or by the designated authority, may 
file a petition requesting reconsideration of the action taken. If the 
petition is filed by a person who is not a party to the proceeding, it 
shall state with particularity the manner in which he is!aggrieved or 
his interests are adversely affected by the action taken, and shall show 
good reason why it was not possible for him to participate in the earlier 
stages of the proceeding." 
4/ Section 1.84(c) of the Rules provides that, ''A petition for reconsidera- 
tion which relies on facts which have not previously been presented to 
the Commission or to the designated authority, as the case may be, will 
be granted only under the following circumstances: 

(1) The facts relied on relate to events which have occurred or 
circumstances which have changed since the last opportunity to present 
such matters; 

(2) The facts relied on were unknown to petitioner until after his 
last opportunity to present such matters, and he could not through the 
exercise of ordinary diligence have learned of the facts in question 
prior to such opportunity; or 
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(3) The Commission or the designated authority determines that 
consideration of the facts relied on is required in the public interest." 
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Rules. We find that Valley's factual allegations are insufficient, partic- 
ularly in light of the specific and uncontroverted factual recitals made 
by Tele-Broadcasters, to raise a public interest question, and for this 
reason, are of the view that the Petitions for Reconsideration filed by 
Valley must be denied. 

5. Valley urges that the revenue potential of El Centro and Yuma, 
combined, is insufficient to support the operation of an additional tele- 
vision broadcast station; that statistics showing population growth in 
the area donot establish that sufficient additional revenues will be 
available to support another station; that Station KIVA's financial posi- 
tion is so unstable that any loss of revenue would revert it to a loss 
operation and require it to go off the air; that even if Station KIVA did 
cease operation, neither of the two permitees could continue their 
proposed operations, since, based on the experience of KIVA in the 
Yuma~E1 Centro area, the first-year revenue estimates made by both 
KXO-TV and Tele-Broadcasters far exceed the revenue potential of 
El Centro; that even if one or both of the E1 Centro stations did remain 
on the air after the demise of KIVA, areas currently served by KIVA 
but outside the predicted service contours of either El Centro permittee, 
would lose all local service; and that, therefore, the proposed operation 
of additional stations will result in the degradation and/or cessation of 
service provided by all operating local stations, citing Carroll Broad- 
casting Company v. Federal Communications Commission, 258 F. 2d. 
440. As support for its allegations, Valley states that though Station 
KIVA has shown a net profit for the years 1960 ($5,300), 1961 ($3,642), 
and 1962 ($15,140), it was until 1960, a losing operation and that in 
these profit years a substantial portion of KIVA's revenue was drawn 
from California (March 1961-62: Arizona, $73,690; California, $46,999; 
March 1960-61: Arizona, $82,598, California $78,365 - figures taken 
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| 
from recent renewal application). Valley relies on this jatter fact to 


establish, first, that it is dependent on El Centro for advertising revenue 
and, second, that it is sufficiently experienced in and aware of the 
economic climate in El Centro to be able to evaluate its revenue poten- 
tial, particularly as respects the operation of new stations in the anean 3 
6. Both KXO-TV and Tele-Broadcasters argue that Valley has 
not alleged sufficient facts to substantiate its claim that the operation 
of an additional station, or stations, in El Centro will result in a net 
degradation of television service in the Yuma-E1 Centro area. Tele- 
Broadcasters challenges Valley's basic assumption that Yuma and El 
Centro, located 50 miles apart, constitute one market. Tele-Broad- 
casters also challenges Valley's allegations of economic instability and 
financial | 


5/ Valley also notes that it maintains an auxiliary studio in El Centro 
from which it originates an unspecified portion of its programs. 
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dependence on El Centro's revenue, stating that according to the U.S. 
Census, the population of Yuma increased from 9,145 in 1950 to 23,974 
in 1960 ( an increase of 162.2%); the population of Yuma County from 
28,006 in 1950 to 46,235 in 1960; that according to the J. Walter Thomp- 
son Company publication, 'Population and its Distribution", retail sales 
in Yuma increased from $21,513,000 in 1948 to $47,909,000 in 1961; 
that retail sales in Yuma County increased from $28,744,000 in 1948 to 
$74,016,000 in 1961; that KIVA's profit before depreciation for the year 
ending March 31, 1962, as shown in its balance sheet submitted with its 
most recent renewal application was $62,253.72; that KIVA's profit 
(after depreciation) for the years 1960-1963 has shown a steady and 
sizeable increase despite the fact that its El Centro revenue has de- 
creased (see Paragraph 4) and that KIVA is continuing to operate as 
the only NBC outlet in the area. Tele-Broadcasters further claims 
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that retail sales figures for Imperial County in which El Centro is 
located are higher than those for Yuma County (1958 retail sales in 
Imperial County were $109,445,000 (Population andits Distribution, 
supra); 79.9% higher than that for Yuma County); that in this setting a 
local station may be expected to generate more revenue than a Yuma 
station. For these reasons, Tele-Broadcasters contends that Valley 
has not substantiated one of the claims basic to its argument that 
public injury will result from the operation of even one new station in 
El Centro, e.g., that even if KIVA ceased operation, both, and certainly 
one, of the El Centro stations would be forced off the airo/ < 

7. In order that the Commission set aside an earlier grant, and 
order a hearing pursuant to Section 405 of the Communications Act, a 
petitioner must make factual allegations at least as substantial as those 
required by Section 309(d) of the Act, e.g., "sufficient to show. . . that 
a grant of the application would be prima facie inconsistent with sub- 
section (a). The Commission feels that the facts upon which petitioner 
relies are too inconclusive and generally stated to show prima facie 
that a grant of the applications would be inconsistent with prior made 
findings by the Commission that said grants would serve the public 
interest, convenience and necessity, or to raise any substantial or 
material questions of fact concerning the economic consequences to 


flow from the El Centro grants. 


8/ Although KXO-TV concedes that the El Centro market cannot support 
two new stations, it controverts Valley's claim that economic factors 
would cause KIVA and even one new El Centro station to cease operation. 
However, KXO~TV also fails to show that the El Centro market is of 
such limited scope, and it cannot, of course, be allowed to stipulate it- 
self into a hearing it has not justified. Thus, the allegations of peti- 
tioner remain pivotal to this decision. 
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8. As is clear from Paragraph 5 above, the only allegations of 
fact upon which petitioner seeks to build its argument are that KIVA, 
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until 1960, operated at a loss; that since that time its profits, though in- 
creasing, have not been sufficient to put KIVA in an economically stable 
position; that a sizeable, though decreasing, portion of its revenue is drawn 
from El Centro; that KIVA has never been able to obtain revenue from El 
Centro equal to the amount estimated as first-year revenue by either E] 
Centro permittee; that KIVA serves areas outside the prefliced service 
contours of either El Centro permittee; and that KIVA has already lost its 
ABC affiliation to Tele-Broadcasters// , thus lowering its revenue poten- 
tial in the area. On this basis, Valley concludes that the operation of even 
one new station in El Centro will result first, in KIVA's going off the air 
and, second, in either the demise of the new E] Centro station(s) or the 
substitution of service from one of the El Centro stations: neither of whose 
predicted service contours completely overlaps that of KIVA. The facts 
alleged by Valley are insufficient to support these conclusions. Further- 
more, as noted in Paragraph 6, Tele-Broadcasters has made specific alle- 
gations of facts, uncontroverted by petitioner, concerning population, re- 
tail sales and KIVA's recent profit increases, which tend to show that the 
Yuma-ElCentro area is rapidly expanding economically, and that the argu- 
ments raised by Valley are, therefore, unmeritorious. Specifically, no 
showing has been made that Yuma and El Centro are in fact one market; 
that KIVA's economic position is so unstable as to be unable to withstand 
a short term decrease in revenue or, in the alternative, that the expected 
revenue loss to KIVA will be of so permanent and sizeable a nature as to 
force KIVA to cease operation; that KIVA has knowledge that specific ad- 


vertisers plan to shift their advertising to the new stations; or that busi- 


| 
ness conditions in Yuma and El Centro are such that no new advertisers 


can be expected to appear to replace those which have been lost. 

9. Even assuming that Valley has alleged sufficient facts to sup- 
port its initial conclusion that a grant of either of the two El Centro 
applications would force KIVA off the air, Valley has failed to allege 
facts clearly related to either of its alternative second conclusions, 


(a) that the El Centro station(s) would also have to cease to operate or 
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(o) that if KIVA alone goes off the air the public will be injured since 
people currently served by KIVA will not be served, according to 
predicted service contours, by either El Centro permittee. As respects 
(a) above, Valley's estimates of El Centro's revenue potential are 
clearly inconclusive, since they fail to account for the facts that KIVA 
is not an El Centro station; that additional local advertising may be 


generated by the licensing 


u/ KIVA lost its CBS affiliation to KBLU-TV, Yuma, Arizona, but is 
still the only NBC affiliate in the area. 
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of new stations to El Centro proper; and that the proposed service con- 
tours of both El Centro permittees extend further into the Imperial 
Valley than does that of KIVA. Valley has also failed to support the 
necessary last step in this argument, that, even assuming that the El 
Centro stations could not survive, the demise of the new stations would 
precede that of KIVA. In light of the fact that KIVA is an operating 
station with some following of audience and advertisers, this conclusion 
appears, absent some allegation of facts to the contrary, clearly un- 
warranted. As respects (b) above, although KIVA notes that the KIVA 
service contour encompasses areas which will not be served by either 
of the El Centro stations, and contends that these areas will thus lose 
all "local service’, no showing is made as to the number of people to 
be so affected. Furthermore, no cognizance is given to the fact that, 
as noted by Tele-Broadcasters, the new El Centro stations will provide 
the first city grade service to El Centro, Calexico and Brawley, com- 
munities of 16,811, 7,992, 12,703 population, respectively, and pre- 
sumably receiving only Grade B service from KIVA; and provide the 


first Grade A coverage to parts of the Imperial Valley. KIVA mentions, 


in a footnote to its Reply to Opposition to Petition for Reconsideration 
against Tele-Broadcasters, that economic difficulties will necessitate 
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that the El Centro stations provide a lower quality of programming than 
that currently carried by KIVA. This statement is totally unsupported 
by showings of either the quality of KIVA's existing programming or 
specific knowledge that the El Centro permittees will be unable to live 
up to the program proposals contained in their application. 

10, The Commission recognizes the difficulty involved in pleading 
specific facts in support of an economic issue. It is clear, however, 
that to justify the delay and expense to the applicant of a post-grant 
hearing, coupled with the necessary postponement of the operation of a 
station, the operation of which has already been found to be otherwise 
in the public interest, the petitioner must at least aiiede facts which 
are sufficiently specific and related to the economics of broadcasting 
and of the area which he proposes to serve, to raise a substantial 
question as to the ability of the area involved to support another broad- 
cast station without loss or degradation of service to the public. Since 
petitioner has failed to make such a showing, the Petitions for Recon- 
sideration filed against the grants to Tele-Broadcasters and KXO-TV 
must be denied. [243] [512] 

In view of the foregoing, IT IS ORDERED, This 30th day of July, 
1963, that the Petitions for Reconsideration filed by Valley Broadcast- 
ing Company, ARE HEREBY DENIED and its Requests for Stay ARE 
DISMISSED as moot. | 
FEDERAL COMMUNICATIONS COMMISSION 


Ben F. Waple 
Secretary 


Released: August 1, 1963 


| 
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FEDERAL COMMUNICATIONS COMMISSION 

CIAL QUALIFI on Name of Applicant 

: CATIONS WMBLE-DROARDCASWYORS OF CALIF., INC. 
OF SROAOCAST APPLICANT wee a Seta on efi rate ewe 


The Commission is seeking in the questions that follow information as to contracts and arrangements now in existence, as well as 
any arrangements or negotiations, written or oral, which relate to the present or future financing of the station; the questions 
must be answered in the light of this instructian. 


1. Give estimated initial costs of making installation for which application is made. If performed under a contract for the 
CON. ter} work, the facts a€ to such contract mst be stated in lieu of estimates as to the several items. In any event, the cost 
shown must be the casts in place and ready for service, inclucing the amounts for labor, supervision, materials, supplies and 
freight. Cost items such as professional fees, mobile equipment, non-technical studio furnishings, etc. should be inclused under 
"Other Items” below. 


Transmitter proper Antenna system, including anterma- Frequemy and Studio technical equiprent, 
including tubes ground system, camling equipment, modulation monitors microphones, transcriptian: 
transrission line equipment, etc. 


125 | _# 42,000 $2,700 ~ 15,000 


Acquiring, remotel-| Other items Itemize Give estimated cast of 
ing, or conmstruct- operation for 
ing buildings Pestewix Shiba! first year 


s 5,000 


consulting engineers and 


Sey rc leanne acne 
DAANULACCUL 


¢. The propose? construction is to ue financed and paid for in the following manner (including specified statements as to the 
approxinate amamt to be met and paid for fram each source.) The financial plan should provide for any eriditional constructian 
cots should the actual cost exceed ithe orizinal estimated cost, and also for the early operation of the statin in the 

event operating expenses should exceed operating revermes: 


Existing Capital {| New Capital Loans fram banks | Profits v Credit, deferred 
or others | fram existing payments, etc. 


| | Operations 
mn met 260 t's 1<25,000 Is 345,000 


ah pi eocestee aS 
2. a. Attacn as Lxhibit No. & detailed balance Sipet of applicant as at the close of a month within 90 days of the date of 
the application showing applicant's financial position. If the status and earposition of any assets ard Mabilities on the bal- 
ance sheet are not clearly defined by their respective titles, attach as Exhibit No. schedules which give a canplete an- 
alysis of sneh from. 
rrach 4s }@ Statement showing the yearly net income, after Federal incane tax, for each of the past 2 years, 
ed by applicant from the various itypes of activity in which he was engazed or fram any other source. 
3. furnish ue following information with respect to the applicant only. If the answer in "None" to any or all items, specifi- 
cally so state: 
a. Amamt of firrls on aepes it in bank or other depository Name and address of the bank: in which depositer 
Banik of Rrcrica, San Francisco 
California 


c. Nam and actress of the party in whose name the money is depas iter 


ine.,57235 tielxose Ave., LOS Angeles 


California 


Gc. Conditions of deposit (in trust, savings, subject to check, on time deposit, who may draw on accom. * what purpose, 
or other carniticn) 


Cn Genosiz fox goncxzal corporate purposes 
e@. Whether the funds were deposited for the specific purpose of constructing and operating the station 


lo. Dor coneral coxrporate purposes 


347293 O-G0—2 


(A) Attach as Exhibit No. es the original or one exact if this amlication is for an ; 
copy of the program log for the seven days comprising the cam authorization, will the Progrants We aa “C] 
Posite week analyzed in Ue preceding paragraphs. (If original any AM Station operating, in the same aren be duplicated? 
logs are submitted they will be returned.) ue Answer IS YCSs | 


t 
(b) What ye year's composite week has been analyzed in the fore- How muny hours per day will be! 


going paragranhs? devoted to duplicated programs? | 


be Will the proposed station be 
Affiliated with any network? Yes EZ No fy 
of the answer is "Yes", give the name of the network. 
= aie wine * a te Tess 
Cer aqars will be wiade to bran 
. —EEEE————— 
(c) What kinds of programs (musical, Sports, ete.) will be 


Attach as Exhibit No. == a narrative statement on the 
duplicated? 


policy to be pursued with respect to muking time available for 
the discussion of public issues, including illustrations of the 
types of programs to be broadcast and the mettods of selection of 
Subjects and participants. 


State the average number of nolirs per week which wi)l be 
eused in advertising or pramting luiy business, profession or 
activity other than broadcasting tn which Use applicant a6 
engaged or financially interested) ei Uer directly or indirectly. 
If this 18 an application for renpwal of license, shoe this 
data for the past Jicense period Also. 


One 


Tf the data furnished? in respohse to The Guestions in this 

Section IV do not in the arm) ieank 's. opinion adequately reflect 
station operation, attach as pxhapit NO. A Statement 
setting forth any additional program data Wat Ue anplicant 
desires to call wo the Commissi onlts attention. (If ue amlie 
cant feels that the program material classified in Paragranh wz 
is Susceptible of ¢] ssifications| ower than those listed te 
may sumplement Paragraph wz with an explanatory statement in 
this Exhibit.) | 


If this application is for a television authorization, will programs pe broadcast in color? 
If "Yes", will programs be: Network J Local Live D Local Slide im] 


y 
State applicant's general plans for staffing the station, including the number of employees in each department (2.e. rogram, 
commercial, tecimical, etc.), and the names, residence and citizenship of the general manager, station manager, program 
director and ot’. - department heads who have been employed or whom the applicant expects wo employ. 


no person ae 


trates citizens. 
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FEDERAL COMMUNICATIONS COMMISSION 
Name of Applicant 


PINANCIAL QUALIFICATIONS : 
OF BROADCAST LICANT Tele-Broadcasters. of Calif., Inc. 


The Canmission ts seeking in the questions that follow information as to contracts and arrangements now in existence, as well as 
any arranzemnts or negotiations, written or oral, whieh relate to the present or future financing of the station; the questions 
mt be answered in the light of this instruction. 


1. a. Give estimated initial costs o7 making installation for which application is made. If performed urer a contract for the 
campletal work, the facts a to such contract must be stated in lieu of estimates as to the several items. In any event, the cost 
shown must be the costs in place and ready for service, including the amounts for labor, supervision, materials, supplies and 
freight. Cost items such as professional fees, mobile equipment, non-technical studio furnishings, etc. should be incluted under 
"Other Itens*” below, 


Trarsmitter proper 
inelucing tuoes 


Antenna system, including antenna- Frequency and Studio technical equiprent, 
| ground system, campling equipment, modulation monitors microphones, transcription 
| trananission line equipment, etc. 
| 


s 102,390 2 s 5,320 s_ 35,000 


Acquiring land Other items Itenrize Give estimated cost of Give estimated 
operation for reverues for 


first year first year 


| Acquiring, remate]- 
ing, or corstruct- 
| ing build ings 
\ 
| 


| 
| 
| wih ade 
| 


s 10,000 $233,690 |* 120,000 s 130,000 


b. State the basis of the estimates in (a) above. 


s Leased | 5 Leased 


Based on experience and advice of consulting engineers and 
equipment manufacturers, 


ec. Tie propos construction fs to ve Mnanced and paid for in the following manner (including specified statements as to the 
approxinate amamt to be met and paid for fram each source.) The financial plan should provide for any arditional construction 
costs should the actual cost exceed the orizinal estimated cost, and also for the early operation of the station in the 

event operating, expenses should exceed operating revenues: 


Existing Capital = | Mew Capital | Loans frar banks | Profits Credit, deferred 
| or others frar existing payments, etc. 
| From Par entoprations 
| 8 000 ls 
& derailed balance simet of applicant as at the close of a month within GO days of the date of 
the application showing applicant's financial positian. If the status and carposition of any assets aml abilities on the bal- 
ane sheetiare not clearly definet by their respective titles, attach as Fxhibit do. Schedules which give a camplete an 
alysis of sneh item. 
db. Attach ws iNhibit So. 4 statement showing the yearly net income, after Federal incame tax, for each of the past 2 years, 
reeet. hy applicant fran the various types of activity in which he was engazed or from any other source. 
G- Furian. te followin: information with respect to the applicant only. If the answer in "None" to any or all items, specifi- 
cally so state: 
a. Amamt of Nass on deposit in bank or other depository b. Name and ardress of the bank in which deposited 


| Bank of America, San Francisco, 
| California 
c. Nam ard ardress of the party in whose name the money 1s deposited 


Tele-Broadcasters of Calif., Inc., 5723 Melrose Ave., Los Angeles, Calif, 


4a. Conditions of deposit (in trust, savings, subject to check, on time deposit, who may draw on account ard for what purpose, 
or oer comition) 


On deposit for general corporate purposes 


a funds were deposited for the specific purpose of constructing and operating the station 


No, For general corporate purposes. 
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CALCULATED COVERAGE CONTOURS 
NEW TV STATION - EL CENTRO, CALIFORNIA 
CHANNEL 9 - 54.9 KW - 604' 


GAUTNEY & JONES 


‘AV SADIO ENGINEERS WASHINGTON, D. C. 
October, 1962 
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P.C.C. FORM NO. SS1-B ‘UNITED STATES'OF AMERICA File Noe BPCT-3079__ oo 
Fedrucry 1654 FEDERAL COMMUNICATIONS COMMISSION Call Letters _SECCHTV 


TELEVIS 10x BROADCAST STATION CORSTRUCTION PERMIT 


Subject to the provisions of the Communications Act of 1934, sudsequent 
ACUS, and Treaties, and Commission Rules nade thereunder, and further sudject to 
concitions set forth in this permit, j/authority ls herebdy granted to 


ELE-BROADCASTERS OF CALIFORNIA, INO. = ean 


to construct a television broadcast etation located and described as follows: 


CALIFORNIA _ EL CENTRO 


te Station location:, 
2. 


niles 


North Latitude: , Degrees Seconds__ 40 28 


west Longitude: pegrees___J]5___ wMinutes_16_____ secoads__38_ 
Main studio location: Californis...... county_ Imperial oii. 


Trananitter: Yisua} 
Make and type wou POA TT SIAR 


Ratec power 11 __xw) peax. _____.7-78,_.6bx(_..-- 62 


Antenna: 


Make anc type RCA TF-6AH, 6-section, Superturnstile 
Horizontal field pattern: Onnidirectional 


Operating assignment: 

Frequency ___ 86 ___——-__J92____ Megacycies. (Channel Now___ 9) 
Visual 

Carrier frequency 

Effective radiatea power___17,4.adk(4__ 55 __kw). peak. 14.8 adk(_30__kw). 

Transnitter output power___ 10.4 adk( kw) peak. __7-Sadk(__6 

antenna beight adove average terrain 6 feet. 

Hours of operation - Unlinited. 

Date of requ red commencement of construction, 9635 a 

Date of required completion of construction oi DeCh: BER _10,_1963___ 

Equipment and program tests shall be conducted only pursuant to sections 

3.628 and 3.629 of the Commission Rules. ; 

This permit shall be automatically forfeited if the station 1s not ready 

for operation within the tine specified or within such further time as the . 

Commission may allow unless completion of the station is prevented by causes 

not under the control of the permittee. See Section 1.314 of the Cone 


mission Rules. ees 
F if Thia construction permit consists of this page and pages mew 


1th APRIL 483 


Dated: thie. soe GAY OF ean cone DP: Sehr 
| . FEDERAL COMMUNICATIONS COMHISS104 


: * “ol As ae 
, Bae fom FLAG. ; 
Cha Washington, ee is ci aie Secretory é:. ea 
BEST COPY AVAILABLE 
from the original bound volume 


[Rec'd May 9, 1963 - F.C.C.] 
[ 407] 


Before the 
FEDERAL COMMUNICATIONS COMMISSION) 
Washington 25, D.C. 


PETITION FOR RECONSIDERATION 
[BPCT-3079] 


Valley Telecasting Co., Inc., licensee of Television Station KIVA, 


Yuma, Arizona (hereinafter "Valley" or "KIVA"), pursuant to Section 
405 of the Communications Act of 1934, as amended, Section 1.84 of 
the Commission's Rules and Regulations, and also with reference to 
Section 1.16 of the Rules and to Section 319(c) of the Act, respectfully 
petitions that the Commission's action of April 10, 1963, announced on 
April 11, 1963, 1/ granting the above-captioned application without 
hearing be reconsidered, set aside, rescinded and vacated, and that the 
above-captioned application be designated for hearing on the following 
issue: | 
To determine what economic effect the grant of the instant 
application would have upon the operation by Valley Telecasting 
Co., Inc. of Television Station KIVA, Yuma, Arizona, and whether, 
in the light thereof, the grant of the instant application would be 
in the public interest. | 


1/ FCC Report No. 4599, Public Notice-B, April 11, 1963, Mimeo. 
No. 33983. 


[ 408] 
In support of its petition, Valley submits the following: 
1. Valley's Interest | 
1. Valley is the licensee of Television Station KIVA, operating 
on Channel 11 in Yuma, Arizona. The station's transmitter is located 
close to the United States-Mexico international boundary line on the 
California side of the Arizona-California state lines, about 8 miles 
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68 
West of Yuma. KIVA's service contours encompass not only the Yuma, 
Arizona, area but also a significant portion of the Imperial Valley in 
California. These contours cover, on the California side, El Centro, 
Imperial, Brawley, Holtville, Calexico and other communities. 


2. As a station serving the Yuma-E1 Centro market, in addition 


to its main studio in Yuma,2/ KIVA also maintains an auxiliary studio 


at 449 Broadway, El Centro, California. A significant percentage of 
KIVA's local programming originates from its El Centro studio. A 
significant portion of Valley's revenue also results from its service 
to El Centro and to the Imperial Valley. For instance, according to 
figures submitted with its recent renewal application, during the 12 
months ended March 31, 1962, $73,690.52 of KIVA's local revenues 
came from Arizona and $46,999.62 from California. During the same 
period, ended March 31, 


1/ KIVA's main studio is located at the transmitter site in Imperial 
County, California. However, commencing May 15, 1963, its main 
studio will be located within the city limits of Yuma, Arizona (see 
BMLCT-126). 


[ 409] 

1961, the figures were Arizona: $82,598.47; California: $78,365.46. 
Programmi ng for the California listeners and revenues derived from 
such service, therefore, are an important part of KIVA's operations, 

3. As was recited in Valley's Petitions to Deny the applications 
of The New England Industries, Incorporated, for a permit to construct 
a new television station in Yuma, Arizona (BPCT-2969), and of Robert 
Hardy Langill and Robert William Crites d/b/a Desert Telecasting 
Company and of Robert William Crites t/a Desert Broadcasting Company, 
to assign the construction permit for a new television station and the 
license for Station KBLU, Yuma, Arizona (BAPCT-328 and BAL-4728), 
which petitions and related pleadings are incorporated herein by 
reference, until a very recent date, KIVA has been a perennial loss 
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operation whose total operating deficit once exceeded $400,000. Never- 


theless, KIVA has continued to provide service in the public interest 
because of its hope eventually to develop KIVA as a self-sustaining 
operation. The modest profit showing during the past three years,i/ 
which did not significantly reduce KIVA's enormous losses, lent some 


justification to KIVA's hope for a viable economic operation in the 


1/ KIVA first showed a net profit in 1960. The net profit figures for 


the past three years were $5,300 in 1960, $3,642 in 1961 and$15,140 
in 1962, The net operating deficit as of March 31, 1962 was $383,233.96 
(see 1962 license renewal application BRCT-261). 


| 
[ 410] i 
distant future. At the present, however, KIVA's economic status and 
the economic conditions of the Yuma-E1 Centro market are such that 
even a Slight reduction in KIVA's revenue would again doom KIVA to a 
loss operation status. Should such a reduction be the result, not of a 
temporary economic fluctuation, but of permanent economic competition, 
KIVA would no longer be justified in hoping for an eventual recovery of 
its losses and would be financially unable to keep the station on the air 
for a sustained period. Because of KIVA's precarious financial situa- 
tion, the loss of even a fraction of its California revenues would drive it 
off the air. Therefore, Valley isa "person aggrieved or whose interests 
are adversely affected" by the announced Commission action, granting 
the above-captioned application, within the meaning of Section 405 of 
the Communications Act and appropriate Commission sae 
2. The ''Carroll" Issue | 
4, As was set forth in detail in the pleadings incorporated by 
reference, the eventual demise of KIVA because of destructive competi- 
tion in a marginal market transcends the private concern of KIVA and 
directly affects the interest of the public. The local service provided 
by KIVA in the El Centro and Yuma areas would not be replaced by the 
station or stations which would drive KIVA off the air. Their limited 
service, employing restricted hours of operation and minimal coverage, 


would leave 
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certain communities now within the coverage area of KIVA without any 
local service whatsoever. Moreover, because of the limited revenue 
source to which the proposed new station would have access, resulting 
from the economic as well as the geographical limitations of its market, 
the new station itself would eventually have to sign off the air. 

5. For instance, as was shown above, KIVA's California revenue 
sources, to which the wide coverage and other advantages of the KIVA 
service make KIVA a much more attractive buy than would the small 
facility proposed by Tele-Broadcasters, did not even come near to 
spending $130,000, the estimated revenue of Tele-Broadcasters for the 
first year. Obviously, if the proposed new station only realized a 
fraction of its overly optimistic revenue expectations, and such revenue 
were carved out of KIVA's current meager income, KIVA would be 
sentenced to sustain losses which it could not long endure. Moreover, 
under no circumstances could the new station obtain sufficient revenues 
(which it estimates at $130,000 for the first year) from the already 
exhausted 


1/ The seriousness of Tele-Broadcasters' market research is reflected 
by the fact that the $130,000 revenue figure was estimated in an amend- 
ment wherein the cost was estimated at $120,000; whereas, in the original 
application it submitted an estimated revenue figure of $110,000 based 

on $100,000 cost. In KIVA's experience in the market, a $20,000 
difference in annual revenues is quite significant and may determine 
whether the proposed station will stay in business or not. 


[ 412] 
El Centro market to be able to remain onthe air. The ultimate result, 
therefore, would be the destruction of all local television service in the 
El Centro-Yuma market contrary to the Commission's priorities in the 
allocation of television channels and contrary to the public interest. 
Federal Communications Commission v. Sanders Brothers Radio Station, 
309 U. S. 470, 9 RR 2008 (1940); Carroll Broadcasting Co., v. Federal 
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Communications Commission, 103 U.S. App. D.C. 346, 258 F. 2d 
440, 17 RR 2066 (1958). | 


WHEREFORE, the premises considered, the grant of the above- 


captioned application should be reconsidered, set aside, rescinded 

and vacated and should be designated for hearing on the issue as re- 
quested or on such other and further issues which the Commission may 
deem proper under the circumstances, | 


Respectfully submitted, 

Valley Telecasting Co., Inc. 

By: Reed Miller 
Thomas G. Fisher 


Arnold, Fortas & Porter 
* KO | 


Its Attorneys 
Dated: May 9, 1963 


[Rec'd May 21, 1963 - F.C.C.] 
[ 439] 
OPPOSITION TO 


PETITION FOR RECONSIDERATION 
[BPCT-3079] 


* 


[448] | 


$64,016,000.2/ Although it might be expected that Valley would have 
included the current estimates by the Yuma Chamber of Commerce or 
some other local source for expansion of Yuma's population and business, 
this was not done. Valley has offered no revenue or profit figures for 

the year ended March 31, 1963, so it is impossible to state current 
operating revenues from California or current profits. Nevertheless, 

the figures cited indicate that KIVA's long term financial prospects are 
good. | 
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11. Equally without factual support is Petitimer's second basic 
allegation, that Tele-Broadcasters' El Centro station is doomed to fi- 
nancial failure. Asa starting point, the 1961 edition of J. Walter 
Thompson, supra, gives total retail sales for 1958 for Imperial County 
as $109,445,000. This is 70.9% higher than for Yuma County. In its 
Petition, Valley points out that during the 12 months ended March 31, 
1962 KIVA derived $73,690.52 of local revenue from Arizona, As a 
rough estimate, it would follow that there is some $125,000 in local 
television revenue potential in Imperial County. Admittedly, this is 
not definitive market research but it is sufficient answer to the Peti- 
tion which gives no facts at all. It is not surprising that KIVA-TV has 
not developed this revenue since KIVA-TV is identified with another 
city some 50 miles away and affords only marginal coverage to the 
Imperial Valley. By the same token, the fact that KIVA did develop 
$78,365 in California revenue in the year ended March 31, 1961 under 
these circumstances tends to validate an estimate of good potential. 
Tele-Broadcasters has very carefully estimated its revenue potential 


and 


4/ It is to be noted that Arizona had the fourth highest growth rate among 
all states under the 1960 U. S. Census, having increased in population 
73.7% since 1950. Yuma itself had one of the largest rates of increase 
in the state, 162.2%. 


[454] 


[Rec'd May 24, 1963-F.C.C.] 
REPLY TO OPPOSITION TO MOTION FOR STAY 
Valley Telecasting Co., Inc., licensee of Television Station KIVA, 
Yuma, Arizona (hereinafter Valley"), wishes to call the Commission's 
attention to the importance of a speedy ruling on its interlocutory re- 
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quest for a stay and hereby files the following reply to the "Opposition 
to Motion for Stay" by Tele-Broadcasters of California, Inc. (hereinafter 
"Te le-Broadcasters"'), filed on May 21, 1963: | 

1. Valley petitioned that the Commission designate the above- 
captioned matter for hearing because of the grave public interest 
questions raised by the poverty of the El Centro, California - Yuma, 
Arizona, television market. Beyond its jurisdictional allegation show- 
ing economic injury to itself, Valley also alleged and showed injury to 
the public. One of the weighty questions raised by its pleadings is 
whether El Centro, California, in addition to its presently existing 


television 


* * * * | * 


[Rec'd June 4, 1963 - F.C.C.] 
[ 484] | 

REPLY TO OPPOSITION TO PETITION FOR RECONSIDERATION 

Valley Telecasting Co., Inc., licensee of Television Station KIVA, 
Yuma, Arizona (hereinafter "Valley" and "KIVA"), submits the following 
reply to the Opposition of Tele-Broadcasters of California, Inc. (herein- 
after "Tele-Broadcasters"), filed on May 21, 1963: | 

1. Most of the arguments contained in Tele-Broadcasters' opposi- 
tion are based upon one fundamental, material error of fact, that is to 
say, that the coverage areas of KIVA and the Tele-Broadcasters' sta- 
tion will be comparable. It should be made very clear at the outset that 
this is not the fact. The coverage area of the station which Tele-Broad- 
casters proposes to establish in El Centro, California, is much smaller 
than that of Station KIVA, Yuma, Arizona. While KIVA serves Yuma as 
well as El Centro and the Imperial Valley, not only by a reception 


. | 
service, but also 
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[ 485] 
by a transmission saree Tele-Broadcasters' operations would be 
confined strictly to E1 Centro and its service area and would not reach 
Yuma and the other sizeable areas served by KIVA. Thus, Tele-Broad- 
casters does not propose to offer “substitute” service to that of KIVA. 


2. This important fact has many significant consequences. The 


dictum in the Carroll easec! upon which Tele-Broadcasters relies, 


stating that the public is not concerned with whether it gets service 
from A or from B or from both combined, has no applicability in this 
situation. Instead, the applicable quotation from Carroll is that which 
states The public interest is affected when service is affected." 
Should Tele-Broadcasters drive KIVA off the air, service would be af- 
fected because Yuma and other substantial areas would be totally de- 
prived of its only local television service without any substitute service 
from Tele-Broadcasters. 

3. Under the facts of this case, the loss of service occasioned by 


the demise of KIVA would ipso facto constitute a 


V There is no justification for characterizing KIVA's Grade B service 
as "marginal", as Tele-Broadcasters does in its opposition. KIVA's 
signals in El Centro and in the Imperial Valley are not only technically 
excellent and useable but a part of its programming is specially de- 
signed for its audience in these areas and originates from KIVA's El 
Centro, California, auxiliary studios. 


2/ Carroll Broadcasting Co. v. Federal Communications Commission, 
103 U.S. App. D.C. 346, 258 F.2d 440, 17 RR 2066 1958). 
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public injury. Tele-Broadcasters’ argument, perhaps applicable where 
substitution of existing service is proposed, that injury to an existing 
station is not injury to the public, is misdirected to facts which do not 
obtain in this case. 
4, Furthermore, because of the above facts, in order to bring 
this matter within the doctrine of the Carroll case, Supra, KIVA need 


| [487] 
715 | 


not conclusively show, as Tele-Broadcasters contends, that, if this 
application were granted, not only would KIVA be driven off the air, 
but ultimately Tele-Broadcasters would fail as well. The bankruptcy 
of KIVA alone is sufficient to deprive a large segment of the population 
of all local television service. To be sure, Valley believes that Tele- 
Broadcasters, itself, would also fail to survive. However, in order to 
establish its prima facie case under Carroll, Valley need not attempt 
to forecast which station, KIVA or Tele-Broadcasters, would fail 
first, or whether Tele-Broadcasters would fail at all. Generally, the 
public may not be interested in which station survives. ‘However, under 
the particular facts of this case, the public interest requires that KIVA 
continue to provide the service which Tele-Broadcasters could not, in 
any event, provide. : 
5. In order to show that KIVA could not survive under competi- 
tion from Tele-Broadcasters, Valley has demonstrated its total net 


| 
operating income, its total net operating loss, | 
| 
| 


[487] : 

its gross revenues from El Centro, and the factual basis for its belief 
that the local revenue potential is completely exhausted, Using these 
figures one can quickly conclude that it is impossible for Tele-Broad- 
casters to obtain the $130,000 operating revenue per year which it needs 
to survive; that whatever amount of revenue it obtains would have to 
come out of Valley's El Centro revenues; that even a realization of a 
fraction of Tele-Broadcasters' ambitions would sink Valley below the 
break-even point; that should Tele-Broadcasters be able to sustain its 
operations for any period of time, its competitive consequences on 
Valley would be to deprive Valley of all incentive and financial possi- 
bility of staying in business and that, therfore, as a result of Tele- 
Broadcasters’ competition, KIVA would be driven off the air t/ Further- 
more, as explained above, the service lost to the public because of the 
demise of KIVA would not be supplanted or substituted by service of the 


competitor who would cause the loss. | 
| 
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6. The courts and the Commission have never set forth in de- 
tail what specific data are required to prove destructive economic in- 
jury. Nor was this necessary since a case-by-case deter mination of 
the merits of each case, as contemplated by Carroll, supra, does not 


lend itself to rigid guide lines. It 


1/ It was further shown that the quality of programming which Tele- 
Broadcasters could afford to broadcast under these economic circum- 
stances would constitute a degradation of television service in El 
Centro. 

* x* 


[ 493] 
CONCLUSION 

14. Tele-Broadcasters' legally erroneous theories concerning 
the applicability of the Carroll case do not apply to the peculiar facts 
of this case, where Tele-Broadcasters does not propose service which 
would substitute for the existing broadcast service of Valley. Thus, 
while Valley has shown sufficient facts in its petitionfor reconsideration 
(without cross-reference to other important pleadings in related cases) 
from which it can be reasonably concluded that both Valley and Tele- 
Broadcasters would fail because of ruinous economic competition, for 
the purpose of the Carroll issue, it is sufficient to show that Valley 
would have to go off the air if Tele-Broadcasters were permitted to es- 
tablish its proposed new television station, thereby depriving a sizeable 
population in a substantial area of all primary local television service. 
Therefore, regardless of any procedural imperfections in bringing this 
information to the Commission's attention, the public interest requires 
a hearing on the issues raised in Valley's petition. 

Respectfully submitted, 


Valley Broadcasting Co., Inc. 
By: Reed Miller 

Thomas G. Fisher 

Arnold, Fortas & Porter 

eC 


Dated: June 4, 1963 Its Attorneys 
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[ 502] 
[Rec'd June 11, 1963 - F.C.C.] 
OPPOSITION TO MOTION TO STRIKE 

Valley Telecasting Co., Inc. (hereinafter Valley") hereby opposes 
the Motion to Strike filed by Tele-Broadcasters of California, Inc. 
(hereinafter "Tele-Broadcasters") on the following grounds: 

1. Tele-Broadcasters' Motion to Strike is based on the false 
premise "that the question of whether more than one station can exist 
in El Centro is entirely unrelated to the basic contention of Valley that 
no more than one station can exist in Yuma and El Centro combined." 
(Motion to Strike, p. 2) Proceeding from this illogical point of departure, 
Tele-Broadcasters incorrectly argues that KXO-TV, Inc."s comment 
that El Centro can support but one new television station is not respon- 
sive to Valley's position and should be stricken. Furthermore, Tele- 


Broadcasters contends that Valley's summarization of KXO's comment, 


| 
1 
| 
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presented as only one ground in support of several arguments made in 
Valley's Reply to Opposition to Motion for Stay, vitiates the entire 
pleading of Valley which should therefore be stricken, | 

2. Valley is confident that the Commission will see through the 
transparent sophistry of Tele-Broadcasters’ position. The truism need 
not be belabored that if the combined market of two cities cannot sustain 
even one new station, then a fraction of that market is, a fortiori, less 
likely to be able to sustain two new stations. The allegation of the 
former includes the allegation of the latter. Moreover, the narrow 
point advanced by Tele-Broadcasters, even if valid, (which Valley 


does not concede), cannot support a motion to strike Valley's entire 
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pleading which deals with a variety of matters, such as standing, 
irreparable injury and likelihood of success on the merits. 
3. Therefore, the Motion to Strike should be denied. 
Respectfully submitted, 


Valley Telecasting Co., Inc. 
By: /s/ Reed Miller 

/s/ Thomas G. Fisher 
Arnold, Fortas & Porter 
* * * 


Its Attorneys 


Dated: June 11, 1963 


[ Certificate of Service] 
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[Rec'd December 5, 1961 - F.C.C.] 
[515] 


PETITION TO DENY 
[BPCT-2969] 


Valley Telecasting Company, licensee of Television Station KIVA, 
Yuma, Arizona (hereinafter called Valley"), pursuant to Section 
309(G)(1) of the Communications Act of 1934, as amended, respectfully 
petitions that the above-captioned application for a permit to construct 
a new television station in Yuma, Arizona, be denied. The principal 
ground assigned for this petition is that, as will be detailed below, be- 
cause of the destructive economic competition which would follow a 
grant of the above application, Yuma, Arizona, would be totally deprived 
of television service and, therefore, a grant of the above~entitled appli- 
cation would not be in the public interest, convenience and necessity. 
Furthermore, Valley wishes to point out other defects in the above 
application which indicate that serious questions exist as to whether 


or not a grant of the application would serve the public interest. 
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[ 516] 
A. Valley's Interest 
1. Valley Telecasting is the licensee of Television Station KIVA, 
Channel 11, Yuma, Arizona. It operates with full power and maintains 
studios at its transmitter site near Yuma as well as an auxiliary 
studio in El Centro, California, Valley is affiliated with and is carrying 
programs of ABC, CBS and NBC. Station KIVA serves Yuma County 
in Arizona, Imperial County in California, as well as portions of San 
Diego and Riverside Counties in California. Except for a Mexican 
television station, which programs predominantly in the Spanish lan- 
guage, and which serves part of the above market, and possible fringe 
service from San Diego and Los Angeles, which can be received only 
by exceptionally high and expensive home antennas, KIVA is the only 
television station serving Yuma, most of Yuma County, El Centro, 


other nearby cities, and most of Imperial County. 


2. Despite of its apparently favorable position, Valley has been 
| 


unable substantially to expand or increase its local advertising rev- 
enues. Its financial history reflects a struggle for survival. KIVA's 
first ownership, which put the station on the air in 1953, was forced 

to undergo an arrangement for creditors under Chapter XI of the 
Bankruptcy Act in 1957, and the station ownership was transferred to 
new owners. Since that time the station has made intensive efforts to 
improve its operation. Improved transmitter, antenna, microwave and 
projection equipment have been installed and the El Centro auxiliary 
studio has been established. These improvements have enabled KIVA 
to televise improved and more varied programming at maximum power 


to an enlarged audience. 


[ 517] 
3. As a consequence of these efforts, KIVA, for the first time 
durings its existence, closed the year of 1960 with a profit -- of 


$5,303.00. This first gain, however, affected the operating deficit, in 


[517] 
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excess of $400,000, but ina small way. An analysis of the profit and 
loss statements during the current fiscal year, copies of which are 
attached hereto, (which also show the 1960 figures for the same 
months), indicates that the small profit of last year does not prove a 
general upswing. 

4. For instance, for the seven-month period of March 1 to 
October 31, 1961, the local advertising income, which is income from 
the Yuma area itself, was $40,033.07. The revenue from the same 
source for the identical period in 1960 was almost $4,000 more. 

5. New England proposes to broadcast but a few hours per day 
~- during prime evening viewing hours. It need not be emphasized 
that a large portion of a station's revenue is earned by broadcasts 
during these hours. 

6. It is submitted that KIVA, because of its unique position as 
the only station in Yuma, because of its affiliation with all the tele- 
vision networks, because of its intensive improvement of service and 
the use of two studios and because of its tenacious struggle, not only 
to provide the best available service to its viewers, but also to make 
the rendering of this service a long-run financial success, has ex- 
hausted to the utmost the limited potential of commercial television 
operations in the Yuma market. Based on its long years of experience 


in 
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operating a commercial television station in that market, it is the 
considered opinion of Valley that the Yuma market, which can scarcely 
support the one existing local television station, would be unable to 
support an additional television service. 

7. Any success in a new television venture in Yuma would be 
carved out from KIVA's present sources of revenue and would cause 
direct, substantial and fatal competitive injury to Valley. Valley, 
therefore, is clearly a "party in interest" within the meaning of Section 
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309(d)(1) of the Communications Act. 


B. Economic Injury to Valley Adversely Affects 
The Public Interest. 


8. New England, as an applicant, has the burden of showing not 
only legal,technical and financial qualifications for becoming a permitee 
and licensee of the Commission, but also that the "public interest, 
convenience and necessity" would be served by a grant of its applica- 
tion. Since the competition proposed by the application will inevitably 
result in the diminution and total destruction of KIVA's broadcast 
service, New England has failed to meet this burden. | 

9. Even assuming that the new station would survive after it had 
ruined KIVA, several basic allocation objectives espoused by the Com- 
mission would be frustrated. Of most importance, a major white area 


would be created by the deletion 
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of KIVA which would not be covered by the low-power part-time tele- 
vision service proposed by the above applicant. The economic des- 
truction of KIVA would, therefore, deprive a substantial number of people 
of their only television service. | 

10. Moreover, because of the precarious nature of the Yuma tele- 
vision market, as demonstrated above, there is no realistic hope that 
even the new station would survive. It is obvious that if: KIVA, with its 
superior facilities and much wider coverage, can barely subsist as the 
only station in the Yuma area -- although a great portion of its revenue 
is derived from sources other than local Yuma advertisers (upon whose 
support New England relies) -- the new station, which limits its market 
to only the City of Yuma, would also have to go dark because of the fi- 
nancial losses it would necessarily incur. Thus, the economic impact 
of the operation of the proposed station would first deprive most of 
the viewers within KIVA's coverage of all television service, and, sub- 
sequently would deprive all viewers within the Yuma market of all 
television service. Besides being detrimental to Valley's private in- 


| 
terests, therefore, a grant of the above-captioned application would 
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also be detrimental to the public interest. Carroll Broadcasting 
Company v. Federal Communications Commission, 258 F.2d 440, 17 
RR 2066 (D.C. Cir. 1958). 
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11. In the Commission's effort to determine the public interest 
question involved, Valley wishes to make available to the Commission 
all market information data it has collected over the years. While 
New England, of course, proposes to establish a much more limited 
service than that of Valley's, certain valid conclusions can be drawn 
from the data collected by Valley as to the actual market situation. 

For example, projecting the data contained in the attached exhibits, 

which show the KIVA's local advertising revenue averages between 
$5,000 to $6,000 per month during 1961, we may safely reach the con- 
clusion that the income from that source will be approximately $70,000. 
From the same source, New England expects to receive $166,000 during 
its first year of operation. It would appear that New England's estimates, 
for which it offers no factual basis, are not only overly optimistic but 
also highly exaggerated. 

"While the Act surely precludes the Commission from regu- 
lating competition per se, and from guaranteeing a particular broad- 
caster a profitable operation, it does not require the Commission to 
guarantee such broadcaster a non-profitable operation to the detriment 
of the public interest.’ WHAS, Inc., 21 RR 929, 939 (1961). 

C. Other Considerations 

12, Continuing from the above reasoning, therefore, it is very 
questionable whether New England's proposal to provide a second Yuma 
television outlet for a total cost of $83,500 is based on realistic facts 
and realizable calculations. New England's estimated cost of operation 


for the first year is 
* 
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VALLEY TELECASTING COMPANY 
STATEMENT OF INCOME AND EXPENSE 
FOR THE MONTH ENDING APRIL 30, 1961 


INCOME: 

LOCAL: April 1961 
Arizona-local $ 6,924.24 
Arizona-political 244.00 
California-local 3,899.96 
California-political 
Regional 1,897.30 
National 9,375.80 

22,341.31 


NETWORK: 
ABC 3,151.36 
CBS 864.30 
NBC 3,497.57 
7,513.23 


——_ 


OTHER: 
Tradeouts 449.85 
Talent 52.00 
Film 317.29 
News service 
Slides 120.00 
939.14 


Total Operating Income $30,793.68 


EXPENSE: 

Technical-Schedule B-1 $ 3,623.86 

Program-Schedule B-2 5,914.75 

Sales-Schedule B-3 6,436.51 

Gen. & Admin.-Schedule B-4 7,307.41 
23,282.53 

Net profit from operations 

before depreciation 7,511.15 

Depreciation (3,165.69) 

Net profit or (loss) from 


operations $ 4,345.46 


OTHER INCOME: 
Purchase discounts 11.79 
Other income 43.00 
meee 
4,400.25 


ee 


OTHER EXPENSE: 
Interest 732.48 


Net Profit or (Loss) $ 5,132.73 


April 1960 


29,598.08 


1,064.56 
1,339.90 


__ 2,416.28 
4,820.74 


————_ 


1,036.40 


| $36,329.22 


| $ 4,243.01 
| 7,264.18 
7,679.12 


9,942.18 


| 
| 29,128.49 
| 7,200.73 
/ (3,208.84) 


| $ 3,991.89 
| 

16.79 

30.65 

47.44 

4,039.33 

| 1,110.43 


| $5,149.76 


INCOME: 
LOCAL: 
Arizona-local 


Arizona-political 
California-local 
California-political 


Regional 
National 


NETWORK: 
ABC 
CBS 
NBC 


OTHER: 
Tradeouts 
Talent 
Film 
News service 
Slides 
Miscellaneous 
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VALLEY TELECASTING COMPANY 
STATEMENT OF INCOME AND EXPENSE 
FOR THE MONTH ENDING MAY 31, 1961 


2 months end. 


May 1961 May 1960 May31,1961 


$ 5,933.37 
90.00 
5,139.98 
120.00 
2,148.80 
8,282.16 


— 


21,714.31 


$ 7,405.63 
21.51 
10,299.75 
827.95 
1,883.25 

_ 10,596.89 
31,034.98 


———————_ 


$12,857.61 
334.00 
9,039.95 
120.00 
4,046.10 
17,657.96 


— 


44,055.62 


3,743.58 
1,072.10 
_ 1,982.23 
6,797.91 


1,162.89 
1,928.24 
2,342.54 


— 5,433.67 


6,894.94 
1,936.40 
_ 5,479.80 


14,311.14 


625.40 
54.14 
385.00 


1,676.40 
164.00 
465.00 

95.00 
65.00 
10.00 
2,475.40 


—_——. 


1,075.25 
106.14 
702.29 


49.00 169.00 


2,052.68 


1,113.54 


Total Operating 


Income 
EXPENSE: 


$29,625.76 $38,944.05 $60,419.44 


Technical-Schedule 


B-1 


$ 4,996.89 $ 4,118.34 $ 8,620.75 


Program-Schedule 


B-2 
Sales-Schedule 
Gen.& Admin.- 

Schedule B-4 


5,985.57 
5,991.55 


8,095.22 
10,241.71 


11,900.32 
B-3 12,428.06 
6,781.82 


7,887.06 
23,755.83 


30,342.33 


14,089.23 
47,038.36 


2 months end. 
May 31,1960 


$15,215.84 
52.08 
18,872.40 
1,174.55 
4,329.15 
20,809.04 
60,453.06 


2,227.45 
3,268.14 


4,758.82 


“10,254.41 


2,712.80 
307.50 
837.50 
200.00 
318.00 

10.00 

4,385.80 


$75,093.27 


$ 8,361.35 


15,359.40 
17,920.83 


17,347.06 
58,988.64 


Net profit from oper- 

ations before deprecia- 

tion 

Depreciation 

Net profit or loss 

from operations 
OTHER INCOME: 

Purchase discounts 

Other income 


5,869.93 
(3,165.69) 


8,601.72 
(3,208.84) 


13,381.08 
_(6,331.38) 


16,104.63 
(6,417.68) 


2,704.24 9,686.95 


— 


5,392.88 7,049.70 
10.94 
29.00 

—_39.94 

2,744.18 


15.18 
30.00 
45.18 
5,438.06 


(376.41) 
$ 5,061.65 


22.73 
__ 72.00 
94.73 
7,144.43 


31.97 
60.65 
___92.62 
9,779.57 
OTHER EXPENSE: 
Interest 264.33) 


Net profit or (loss) $ 2,479.85 


468.15 


$7,612.58 


___ 734.02 
$10,513.59 
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VALLEY TELECASTING COMPANY 

STATEMENT OF INCOME AND EXPENSE 

FOR THE MONTH ENDING JUNE 30,1961 

| 

3 months end. 3 months end. 
June 1961 June 1960 June 30,1961 June 30,1960 

INCOME: 

LOCAL: 
Arizona-local $ 5,487.86 $ 6,118.52 $18,345.47 $21,334.36 
Arizona-political 180.00 243.22 514.00 295.30 
California-local 3,956.26 8,552.48 12,996.2] 27,424.88 
California-political 1,225.25 120.00 2,399.80 
Regional 2,242.50 2,238.97 6,288.60 6,568.12 
National 5,358.59 10,454.45 23,016.51 31,263.49 
17,225.17 28,832.89 61,280.79 89,285.95 

NETWORK: | 
ABC 3,039.01 1,124.70 9,777.95 3,352.15 
CBS 915.60 1,740.45 2,949.50 5,008.59 
NBC 2,592.15 2,320.93 8,007.98 7,079.75 
5,186.08 20,735.43 15,440.49 


6,506.76 ‘ ; ; 
OTHER: 
Tradeouts 631.35 1,005.00 1,706.60 3,717.80 
Talent 49.52 142.00 155.66 449.50 
Film 490.00 382.50 1,192.29 1,220.00 
News service 15.00 215.00 
Slides 19.50 52.50 188.50 370.50 
Miscellaneous | 10.00 


— 


1,190.37 1,597.00 3,243.0 5,982.80 


Total Operating Income $24,922.30 $35,615.97 $85,259.27 $110,709.24 

EXPENSE: 
Technical-Schedule B-1$ 3,379.78 $ 5,193.46 $12,000.53 $ 13,554.81 
Program-Schedule B-2 6,034.91 7,457.86 17,935.28 22,817.26 
Sales-Schedule B-3 5,697.52 9,312.38 18,125.58 27,233.21 

Gen.& Admin.-Schedule 
B-4 7,431.20 8,314.55 21,520.43 25,661.61 
89,266.89 


22,543.41 30,278.25 69,581.77 : 


Net profit from operations 
before depreciation 2,378.89 5,337.72 15,677.50 21,442.35 


Depreciation (3,165.69) (3,208.84) ( 9,497.07) (9,626.52) 
Net profit or (loss) | 
from operations (786.80) 2,128.88 6,180.43 11,815.83 


OTHER INCOME: 
Purchase discounts 11.96 23.03 34.69 55.00 


Other income 31.40 25.00 103.40 85.65 
43.36 48.03 138.09 140.65 


— 


(743.44) 2,176.91 6,318.52 11,956.48 
OTHER EXPENSE: 


| 
Interest (572.17) (373.07) (104,02) 360.95 
Net profit or (loss) $(1,315.61) $_1,803.84 $ 6,214.50 $12,317.43 
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VALLEY TELECASTING COMPANY 
STATEMENT OF INCOME AND EXPENSE 
FOR THE MONTH ENDED JULY31, 1961 


4 months ended 4 months ended 
July 1961 July 1960 July31,1961 July 31, 1960 

INCOME: 

LOCAL: 
Arizona-local $ 5,089.04 $ 5,047.14 $ 23,434.51 $ 26,381.50 
Arizona-political 167.00 514.00 462.30 
California-local 3,587.44 6,515.92 16,583.65 33,940.80 
California-political 120.00 2,399.80 
Regional 1,986.70 1,736.45 8,275.30 8,304.57 
National 4,885.70 7,437.25 27,782.96 38,491.99 
15,548.88 20,903.76 76,710.42 —109,980.96 

NETWORK: 

ABC 2,339.85 702.77 12,018.46 4,254.12 
CBS 1,005.00 2,577.45 3,954.50 7,653.84 
NBC 2,824.34 1,496.38 10,832.32 8,525.50 
6,169.19 4,776.60 26,805.28 20,433.46 

OTHER: 
Tradeouts 762.40 751.50 2,469.00 4,469.30 
Talent 61.90 44.00 217.56 493.50 
Film 455.00 465.00 1,647.29 1,685.00 
News service 215.00 
Slides 22.50 75.00 211.00 445.50 
Miscellaneous 10.00 
1,301.80 1,335.50 4,544.85 7,318.30 


—— 


— 
Total Operating Income $23,019.87 $27,015.86 $108,060.55 $137,732.72 


EXPENSE: 
Technical-Schedule B-1$ 5,098.77 $ 5,290.60 $ 17,099.30 $ 18,845.41 
Program-Schedule B-2 5,379.90 6,669.88 23,315.13 29,487.14 
Sales-Schedule B-3 5,889.50 9,145.92 24,015.08 36,379.13 
Gen.& Admin.-Schedule 
B-4 6,883.34 7,567.71 28,403.77 33,729.32 


23,251.51 _28,674.i1 92,833.28 _118.441.00 
Net profit or (loss) 
from operations before 
depreciation (231.64) (1,658.25) 15,227.27 10,291.72 
Depreciation (3,165.69) _ (3,208.84) (12 662.76) _ (12,835.36) 
Net profit or (loss) 
from operations (3,397.33) _( 4,867.09) 2,964.51 6,456.36 
OTHER INCOME: 
Purchase discounts 9.00 23.49 43.69 78.49 
Other income 56.50 24.00 159.90 109.65 
65.50 47.49 203.59 188.14 


(3,331.83) _ (4,819.60) 2,768.10 6,644.50 
OTHER EXPENSE: 


Interest (395.69) (375.95) (499.71) (15.00) 
Net profit or (loss) $(3,727.52) $(5,195.55) $_ 2,268.39 $ 6,629.50 
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VALLEY TELECASTING COMPANY 
STATEMENT OF INCOME AND EXPENSE 
FOR THE MONTH ENDED AUGUST 31, 1961 


5 months end. 5 months end. 
August 1961 August 1960 August 31,1961 


INCOME: 

LOCAL: 
Arizona-local 
Arizona-political 
California-local 
California-political 
Regional 
Regional-political 
National 


NETWORK: 
ABC 
CBS 
NBC 


OTHER: 
Tradeouts 
Talent 
Film 
News service 
Slides 
Miscellaneous 


$ 5,480.46 
3,821.87 
2,224.00 


4,776.90 
16,303.23 


2,869.27 
1,090.40 
2,464.43 
6,424.10 


840.65 
27.38 
420.00 


60.00 


1,348.03 


Total Operating Income $24,075.36 


EXPENSE: 


Technical-Schedule B-1$ 4,006.52 


Program-Schedule B-2 


Sales-Schedule B-3 


5,614.29 
5,398.77 


Gen.&Admin.-Sched.B-4__7,236.80 


22,256.38 


Net profit from operations 


bef. depreciation 

Depreciation 

Net profit or (loss) 

from operations 
OTHER INCOME: 

Purchase discounts 

Other income 


OTHER EXPENSE: 
Interest 


Net Profit or (Loss) 


1,818.98 
(3,165.69) 


1,346.71) 


11.78 

87.70 
39.48 

"i,307.23) 


(383.24) 
$( 1,690.47) 


$ 5,719.80 
475.50 
5,787.57 


1,999.00 
190.40 
7,796.60 


21,968.87 


1,233.67 
1,738.73 
__1,974.24 
4,946.64 


1,296.10 
40.50 
390.00 


50.50 


1,777.10 


$28,692.61 


$ 5,532.64 
5,727.47 
7,864.57 
8,551.90 

28,676.58 


16,03 
(3,208.84) 


(3,192.81) 


13.82 
17.50 
31.82 

(3,161.49) 


(357.60) 
$( 3,519.09) 


$ 28,914.97 | 
514.00 | 
20,405.52 | 
120.00 | 


10,499.30 | 


32 559.86 | 
93,013.65. 


14,887.73 | 
5,044.90. 
13,296.75, 
33,229.38 
3,309.65, 
244.94! 
2,067.29! 
| 

271.00, 


5,892.88. 


Se 


$132,135.91 


$ 21,105.82: 
28,929.42) 
29,413.85) 
35,640.57; 

115.089.66. 


17,046.25, 
( 15,828.45) 


as 


| 
1,217.80 


55.47 
187.60 
243.07 

~_ 1,460.87 


( 882.95) 


$ 577.92 


Aug. 31,1960 


$ 32,101.30 
937.80 
39,542.87 
2,399.80 
10,303.57 
190.40 
46,288.59 
131,764.33 
5,487.79 
9,227.42 
10,572.15 
25,287.36 


5,765.40 
534.00 
2,075.00 
215.00 
496.00 
10.00 
9,095.40 


—— 


$166,147.09 


$ 24,378.05 
36,614.61 
44,243.70 
47,166.67 

152,403.03 


13,744.06 
(16,044.20) 


(_ 2,300.14) 


92.31 
127.15 
219.46 

(2,080.68) 


(372.60) 
$(_ 2,453.28) 
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VALLEY TELECASTING COMPANY 
STATEMENT OF INCOME AND EXPENSE 
FOR THE MONTH ENDED SEPTEMBER 30, 1961 


INCOME: 

LOCAL: 
Arizona-local 
Arizona-political 
California-local 
California-political 
Regional 
Regional-political 
National 


NETWORK: 
ABC 
CBS 
NBC 


OTHER: 
Tradeouts 
Talent 
Film 
News service 
Slides 
Miscellaneous 


Septemb. 
1961 

$ 4,959.39 
3,511.27 
1,422.60 


__7,109.96 
17,003.22 


1,637.00 


Total Operating Income $24,805.61 


EXPENSE: 


Technical-Schedule B-1$ 5,089.57 


Program-Schedule B-2 


Sales-Schedule B-3 


Gen.&Admin-Sched.B-4 


6,997.27 
5,037.00 
7,153.15 


— 


24,276.99 


—. 


Net profit from Operations 


be fore depreciation 
Depreciation 

Net profit or (loss) 
from operations 


OTHER INCOME: 
Purchase discounts 
Other income 


OTHER EXPENSE: 
Interest 


Net profit or (loss) 


528.62 
(3,165.69) 


2,637.07) 


___ 48.00 
48.00 


(2,589.07) 


(353.67) 
$( 2,942.74) 


Septemb. 
1960 


$ 5,922.89 
3,047.62 
5,623.93 

52.50 
2,148.85 
1,215.70 
8,170.15 

26,181.64 
1,620.43 
1,542.90 
1,955.48 
5,118.81 
1,180.95 
34.50 
240.00 


160.50 


1,615.95 


——— 


$32,916.40 


$ 5,302.07 
6,665.44 
8,127.98 
8,170.26 


— 


28,265.75 


4,650.65 
(3,054.22) 


1,596.43 


13.77 
2,500.00 
2,513.77 


—_—$_= 


4,110.20 


—{ 


(348.36) 
$ 3,761.84 


6 months end. 
Sept.30, 1961 


$ 33,874.36 
514.00 
23,916.79 
120.00 
11,921.90 


39,669.82 
110,016.87 


17,763.94 

6,214.40 
15,416.43 
39,394.77 


4,356.65 
279.94 
2,592.29 


301.00 


7,529.88 
$156,941.52 


$ 26,195.39 
35,926.69 
34,450.85 
40,515.72 

137,088.65 


19,852.87 
(18,994.14) 


858.73 


55.47 
235.60 
—__291.07 
1,149.80 


— 


1,236.62) 


—(U1.236 62 


$__ (86.82) 


6 months end. 
Sept.30,1960 


$ 38,024.19 
3,985.42 
45,166.80 
2,452.30 
12,452.42 
1,406.10 
54,458.74 
157,945.97 


7,108.22 
11,153.46 
12,383.89 


a od 


30,645.57 
6,946.35 
568.50 
2,315.00 
215.00 
656.50 
10.00 
10,711.35 


$199,302.89 


$ 29,680.12 
43,280.05 
52,371.68 
55,336.93 

180,668.78 


———S 


18,634.11 
(18,715.19) 


(81.08) 


106.08 
2,627.15 
2,733.23 


2,652.15 


(2,708.26) 
$ (56.11) 
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VALLEY TELECASTING COMPANY 
STATEMENT OF INCOME AND EXPENSE 
FOR THE MONTH ENDED OCTOBER 31, 1961 


October 7 months ended 7 months ended 
1960 October 31,1961] October 31,1960 


October 
1961 
INCOME: 
LOCAL: 


Arizona-Local $ 6,158.71 
Arizona- Political 
California-Local 
California- Political 
Regional 

Regional- Political 
National 

National- Political 


4,462.42 
2,130.80 


8,697.72 


$21,449.65 


$ 3,177.98 
1,600.74 
3,298.06 


—_—S 


$ 8,076.78 


$ 1,050.90 
94.00 
505.00 


NETWORK: 
ABC 
CBS 
NBC 


OTHER: 
Tradeouts 
Talent 

Film 

News Service 
Slides 
Miscellaneous 


77.50 


$ 1,727.40 
Total Operating Income $31,253.83 


EXPENSE: 


Technical-Schedule B-1$ 4,651.54 
Program-Schedule B-2 6,021.69 
Sales-Schedule B-3 5,310.68 
General & Admin. 
Schedule B-4 5,942.96 
$21,926.87 
Net profit from Operations 

Before Depreciation $ 9,326.96 
Depreciation 

Net Profit or (loss) 
From Operations 


$ 6,161.27 


OTHER INCOME: 


Purchase Discounts $ 
Other Income 35.00 


35.00 
$ 6,196.27 


OTHER EXPENSE: 


Interest 
Net Profit or (Loss) 


$5,857.29 


3,165.69) 


$_( 338.98) 


$ 5,887.88 
1,205.82 
4,105.35 
2,655.30 
1,091.75 
1,581.50 
9,363.35 

150.00 


$26,040.95 


$ 2,664.97 
1,105.49 
2,472.21 


— SS 


$ 6,242.67 


$ 994.50 
198.75 
174.00 


84.50 


$1,451.75 
33,735.37 
$ 5,894.01 


7,722.98 
8,531.91 


9,289.82 


—SS eee 


$31,438.72 


$ 2,296.65 
(3,061.66) 


$ (765.01) 


$ 16.23 
29.25 


__45.48 
$_( 719.53) 


$_ (524.03) 
$( 1,263.56) 


$ 40,033.07 | 
514.00 | 
28,379.21 | 
120.00 | 
14,052.70 | 


48,367.54 
131,466.52 


$ 20,861.59. 
7,758.53 | 
19,045.48 | 


$ 47,665.60 


| 

$ 5,407.55. 
373.94 | 
3,097.29, 


378.50) 
| 


$9,257.28) 
$188,389.40 
$ 30,846.93 


41,948.38) 
39,761.53) 


46,458.68 
$159,015.52 


$ 29,373.88 
(22,159.83) 
| 


$7,214.05 


| 

$ 55.47 
270.60 
326.07 


$7,540.12 


$ (1,575.60) 
$5,964.52 


$ 43,912.07 
5,191.24 
49,122.15 
5,107.60 
13,544.17 
2,987.60 
63,253.69 
150.00 


$183,268.52 


$ 10,024.50 
12,258.95 
14,856.10 


$ 37,139.55 


$ 7,940.85 
767.25 
2,489.00 
215.00 
741.00 
10.00 


$ 12,163.10 
$232,571.17 
$ 35,574.13 


51,003.03 
60,903.59 


64,626.75 
$212,107.50 


$ 20,463.67 
(21,414.38) 


$ (950.71) 


$ 122.31 
__ 2,656.40 


2,778.71 


$ 1,828.00 


$ (3,252.59) 
$ (1,424.29) 


90 
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[Rec'd Jan. 30, 1962-FCC] 


WITHDRAWAL OF PETITION TO DENY 


[File No. BPCT-2969] ss” 

Valley Telecasing Company, licensee of Television Station KIVA, 
Yuma, Arizona (hereinafter called "Valley"), respectfully withdraws its 
Petition to Deny filed in the above-captioned matter on December 5, 
1961. The grounds therefor are as follows: 

1. Valley is aware of the Commission's announced priorities in 
the assignment of television channels V/ of which the second one is to pro- 
vide each community with at least one television station and the fourth 
one is to provide each community with at least two television stations. 
Valley's petition was prompted by the desire not to have Priority No. 2 
frustrated in the above-captioned applicant's attempt to achieve Priority 
No. 4 in Yuma, Arizona. 

2. The economic grounds on which Valley's petition was based 
were supported by data reflecting the current market situation in Yuma, 
Arizona. The conclusions of Valley were intended to cover the present 
circumstances. 


oe Si : : é 
a Sixth Report on Television Allocations, 1 Pike and Fischer RR 


(Part 3) 91:599, at 91:620. 
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3. In the meanwhile, Desert Telecasting Company also filed an ap- 


plication (BPCT-2979) for a construction permit for a new television sta- 
tion to operate on the same facilities for which New England Industries, 
Incorporated (hereinafter called "New England") applied. Pursuant to 
the Ashbacker doctrine 2/ a comparative hearing must be held to deter- 
mine which of the two applicants for Channel 13 in Yuma, Arizona, should 
receive the grant. 

4. The time involved in conducting and resolving a comparative 


television hearing is often substantial. Under the circumstances now 


[538] 
91 
| 
obtaining it is not expected that a final decision would be rendered and 


that construction by the winning applicant would be commenced within 
the near or reasonably foreseeable future. | 

5. Valley does not know when such final grant may issue and finds 
it difficult to foretell whether or not the economic circumstances then 
obtaining would be the same as described in Valley's petition. However, 
Valley reiterates that, as of now, Yuma is unable to support another tele- 


vision station. 


6. Inasmuch as the contemplated comparative hearing between 


New England Industries and Desert Telecasting may be a protracted one 
spanning as much as two years or more and since it is difficult at this 
stage to forecast the economic | 


a eR 
2 Ashbacker Radio Corp. v. Federal Communications Commission, 
326 U.S. 327 (1945). 
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impact on the existing station two years hence, Valley has concluded that 
no useful purpose would be served, at this time, by prosecuting further 
its Petition to Deny. Accordingly, the Petition to Deny is respectfully 


Respectfully submitted, 
VALLEY TELECASTING COMPANY 
By: /s/ Reed Miller | 
/s/ Thomas G, Fisher 
Arnold, Fortas & Porter 


1229 - ‘19th Street, N.W. 
Washington 6, D. C. 


Dated: January 30, 1962 Its Attorneys 
| 


withdrawn. 


[Certificate of Service] 
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JOINT APPENDIX | 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT | 
| 


VALLEY TELECASTING CO. INC., 
Apyellant, | 
v. Case No. 18,092 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee 


PREHEARING STIPULATION 

The undersigned parties hereto, by their counsel, held an informal 
prehearing conference at the offices of the General Counsel of the 
Federal Communications Commission on October 11, 1963, at 3:00 p.m. 
at which time the following stipulations were reached: | 

A, All parties agree and stipulate that the following issues are 
presented by the appeal: 

(1) Did the Commission err in holding that Appellant 
failed to allege a prima facie case of economic injury having an 
adverse affect on the public interest requiring a hearing to deter- 


mine whether a grant of construction permits for two new tele- 


vision stations in El] Centro, California, would serve the public 


interest? 

(2) Did the Commission arbitrarily, capriciously and 
contrary to law, prior precedents and policies, establish new 
standards for pleading a prima facie case sufficient to require 
a hearing on the issue of economic injury inimical to the public 
interest? 

(3) Irrespective of the sufficiency of Appellant's pleadings, 
did the Commission err in failing to institute its own inquiry or 
in failing to reconsider its decision, on its own motion, in light 
of the evidence before it and available to it concerning the likeli- 
hood of economic injury inimical to the public interest which 
would result from two new television stations in El Centro, 


California? 


2 


While Counsel for the parties have agreed to the extent indicated to 


these questions, they do not concede the correctness of any factual or 


legal premise which may be implicit in the formulation of such issues. 


B. Counsel for all parties stipulate and agree that the Appellant 
will file its brief on or before November 4, 1963; Appellee and Inter- 
venor will file their briefs on or before November 29, 1963, and Appel- 
lant will file its reply brief, if any, on or before December 16, 1963. 
The Joint Appendix will be filed on or before December 26, 1963. 

C. References to the record appearing in the briefs of the parties 
will be to the page numbers of the record certified to the Court, In 
the printing of the Joint Appendix there will be set forth, in addition 
to the consecutive numbering of the pages of the Joint Appendix, the 
original record page numbers in bold type and indented in a manner 
which will render it convenient for the Court to locate the pages 
referred to in the briefs. 

Respectfully submitted, 


Valley Telecasting Co., In., 
Appellant 


By: Reed Miller 


Thomas G. Fischer 
* * 


Federal Communications 
Commission, 
Appellee 


By: Daniel R. Ohlbaum 
Asst. General Counsel 


Joei H, Levy, Counsel 
Federal Communications 
Commission 


Tele-Broadcasters of California, Inc. 
Intervenor 


By: Stanley B. Cchen 


Roy F. Perkins, Jr. 
Cohn & Marks 
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Dated: October 15, 1963 Waban, ao . 


Its Attorneys 


UNITED STATES COURT OF APPEALS | 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 18,092 September Term, 1963 


Valley Telecasting Co., Inc., v. Federal Communications Commission 


Before: Wilbur K. Miller, Circuit, Judge, 
in Chambers. 


| 
PREHEARING ORDER | 
The parties in the above-entitled case having submitted their 
prehearing stipulation pursuant to Rule 38(k) of the General Rules of 
this court, and the stipulation having been considered, the stipulation 
is hereby approved, and it is | 
ORDERED thatthe stipulation shall control further proceedings 
in this case unless modified by further order of this court, and that 
the stipulation and this order shall be printed in the joint laa 
of the parties herein. 
Dated: October 18, 1963 
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STATENENT OF PROGRAM SERVICE Section IV, Page 3 


bars Dit& the original or one exact | 6. If this application is for an DNA 
~ tot for the seven days comprising the com FM authorization, will the programs yes oo) | 
“iin the preceding paragraphs. (If original of any AM station operating in ty: same area be duplicated? 
will be returned.) If the answer 18 yes, 
ints comosite Wook has been analyzed in the fore (a) low many hours per day will be 
Tegraphs? ae devoted to duplicated programs? 


aves 
r pee aka i ; (©) Call letters and location of the AM station 
“GT ivtest with any network? ves EF] oC] 
Loot the .ginker is "Yes". give the name of the network. 
aa? 3 2 
~ 2 mace sor a 
a narrative statement on the (c) What kinds of programe (musical, sports, etc.) will be 
Mt with respect to muking time available for 1 duplicated? 
Po public issues, including illustrations of the 
S to be broadcast and the methods of selection of ! 


Y. State the average number of hours per week which will be 
used in advertising or promoting any business, profession or 
activity other than broadcasting in which Gi applicant is 
engaged or financially interested eitber directly or indirectly. 
If this is an application for renewal of license, show this 
data for the past license period also, 


We. If the data furnished in response to the questions in this 
Section IV do not in the applicant's opinion adequately reflect 
Station operation, attach as Exhibit No. a statement 
setting forth any additional program data that the anpl icant 
desires to call to the Commission's attention. (If the anpli- 
cant feels that the program material classified jn Paragraph 2 
is suxceptidle of classifications other than those listed he 
may supplement Paragraph 2 with an explanatory statement in 
this Exhibit.) 


lf this application is for a television authorization, will programs be broadcast in color? "Yes oO No ibe] 
iy ties, will programs be: | Network [3 “Local Live oO Local slide DOnot at oresent 


State applicant's general plans for staffing the station, including the number of employees in each department (i.e. program, 
cocrercial, tectnical, etc.), andi the names, residence and citizenship of the general manager, station manager, program 
director and other department heads who have been employed or whom the applicant expects to employ. 
“orco Zanan, El Centro resident past 13 years. 
~ Nobert Ordonez, El Centro resident past 27 years. 
Director - Gordon Belson, El Centro resident past 12 years. 


hres bared 


We POQGLORN 


rites cet neev 


ere Saar es 


; aheivignGaitehel, $s 


fLSSiL vant 


pngineer 


oy nm 
nzinesr> 


<| 
Jere tH 


-~¢ition to the above TV staff, the KXO radio staff will also be 
‘~.sad @uties with the television station. The radio station has 
2u +2 12, and includes Messrs. Hanan,-Belson and Ordonez. All 


SE cree Ae Zi, 


.jJ.0yGes sclected will be U. S. Citizens. 


BEST COF 
from the oric 


Broadcast Application FEDERAL COMMUNICATIONS COMMISSION ! Section 


Name of Applicant 
PINANCIAL QUALIFICATIONS 
CG? BROADCAST APFLICANT KXO-TV, 


The Canmission is seeking in the questions that follow information as to contrarts and arrangements new in existence, as well as 
say arrangerents or negotiations, written or oral, which relate to the present or future financing of the station; the questions 


mst be answered in the light of this instruction. 


1. a. Give estimated initial costs of making installation for which application is made. If performd under a contract for the 
completed work, the facts as to such contract must be stated in lieu of estimates as to the several items. In any event, the cost 
shown must be the costs in place and ready for service, inclucing the amounts for lebor, supervision, materials, supplies and 


freicht. Cast itens such as professional fees, mobile equipment, non-technical studio furnishings, etc. should be included uniler 
"Other Items" below. 
Transmitter proper Antenna system, including antenna- Freqeney and | Studio technical equiprent, 


dreluding tubes , ground system, camling equipment, modulation monitors | microghones, transcription 
transrission line i equipment, etc. 
| 


5,000.00 § 33,030.00 s 5,820.00 |; « 42,650.00 


Acquiring, remodel-| ,Otter Liens Lemize 
pip ie maid rae sige Ti 
ing build ings & Misc. 


operation for Teverues for 
first year first year 


| 
| 
| 
| 


Give estimated fast of | Give estimted 
| 
| 


= 5,500.00 <120, 000 ¢ 127,000} 
b. State the basis of the estimates in (a) above. ; 
| 


sy 2 
ipment supplier, other operators, eopsul ting 
engineer, plus own experience in areae SAY 


——— - : : 
¢. The propose? construction is to uw financed and paid for in the following manner’ RnglutinCkpeci tied statements as to the 
ide! foe any edditional construrtian 


approximate amamt to be met ani paid for fran each source.) The finaneial plan should prov Ane 
casts should the actual cost exceed the original estimated cost, and also for the early operatifs of the station in the 
joes 


event operating expenses should exceed operating revenuns: | Bre, 


Existing Capital | New Capital Loans fram hanks | profits Donations | Creit, teferred 
! | fram existing | payments, ete. 


@ Aetailed balance Sipet of applicant gs at tw close of a month within 90 days of the date of 

the application sno. og applicant's Tinancial posit: if the status and carposition of any asses arnt liabilities on the bal- 

ance <heet are not clearly defingl. ky their comet } i. nitles, attach as Fxhibit so. schedules! which give a camplete an 
aed S727 62 


nlvsis_of such itens . 
after Federal incam tax, for each of the past 2 years, b 
“ 


&. tach as ixneit No. 


b. Attach os Exhioit So. 2 a@ Statement showing tie yearly net inecme, 
ree aved by applicant from the various types of activity in which be was or edoor from any other] source. Filed 9/12/6 


Turnish the following information with respect to the applicant only. If the answer in "None" to any or all irems, specifi- 


eally so state: 
Amant of furs on deposit in bank or other depository b. Name an? address of the bani in which deposited 
Fe a | Cecurity First Die Bank, 
$25,060 | Bl Centro iforni 
c. dane and ardiress of the party in whose nane the money is depos Luce 


| 
| 
“tOo-TV, Inc., P. 0. Box 140, El Centro, California 


LOCO ee 
d. Comlitions of deposit (in trust, savings, subject to check, on time deposit, who may draw on account and for what purpose, 
or other comlition) 


None 


ee ee ee 


“Secher the funds were ceposited for the specific purpose of constructing and operating the station 


. Yes 


Y AVAILABLE 
inal bound volume 


S Sa ay 
Li muibit 25k 


—o 
Som 


Proposed Channel 7 
KX0-TV,. Inc. 


1 Centro, Califoraia 
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TELEVISION BROADCAST STATION CONSTRUCTION PERMIT 
‘ subject to the provisions of the Communications act of 1934, sudsequent / 
Acts, and Treaties, and Commission Rules made thereunder, aad further sudject to 
conditions set forth in this pernit, j/authority is hereby granted to - 
| 


ihe aatamneesene eee eee TNE, Coe Besse 
to construct a television broadcast station located and deserided as follows: 
1. Station location:  state___ CALIFORNIA ____ coccanen C8t%n02-8b.CENTRO...- 


2. ‘Transmitter location: state county_____Imperial__..= 


city or Town____ Near Holtville_..___..--------2---2--c eee Ue Cscaeeese ees 
Street and number JJ.S. Highvey lee SE of Holtville 

North Latitude: pegrees_____. ye 

West Longitude: pegrees___ JIS. 

Main studio location: State Californta 


a ed 


limits. 


SSS casene 
Transmitter: 


Make and type __..BCS_TT=1188_.-------- 


Rated power ___1Q.4bok(__LL___kw) peek. odk(__ 6. __ kw). 
Antenna: 0 . i 

Make and Type Jampro Type JATV-85/H/. ‘ 

Hor{zontal field pattern: Oraidirectional 


antenna supporting structure 4S5Q-foat.. 
“Overall height above mean _sea_level: 

. OVerall beight above ground __452 feet(Including obstruction Lighting). 
obstruction marking specifications in accordance with_Parsgrapbs.Jo3»-5s-- 


Operating assignment: 

Frequency __ 174 _ Megacycles. (Channel NoOwLiiw ee ee 
Carrier frequency 

Effective radiated power -16,6_¢dk(_4527_w).- 
Transmitter output power 24840 (__6___kw)- 

‘antenna height above average terrain #10 

Hours of operation =~ unlimited. 

pate of required commencement of construction 

pate of required completion of construction ve W2¥2_2792 2. ae 
Equipment and progran tests shall be conducted oaly pursuant to gections 
3.628 and 3.629 of the Commission Rules. i 

This permit: shall de automatically forfeited if the station is not ready 
for operation within the tine specified or within such further tine es the 

_ Commission may allow unless completion of the station is prevented by causes 
not under the control of the permittee. See section 1.3146 of the Com- 


mission Rules. ? 
fs 


/ qhis construction permit, consists of this page and pages. ee 
pated this <a SE wane? A aos 
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49 Mey 
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[Rec'd. May 9, 1963 - FCC] 


PETITION FOR RECONSIDERATION 
File No. BPCT-3100 


Valley Telecasting Co., Inc., licensee of Television Station 
KIVA, Yuma, Arizona (hereinafter "Valley" or "KIVA"), pursuant to 
Section 405 of the Communications Act of 1934, as amended, Section 
1.84 of the Commission's Rules and Regulations, and also with 
reference to Section 1.16 of the Rules and to Section 319(c) of the Act, 
respectfully petitions that the Commission's action of April 10, 1963, 


announced on April 11, 1963, granting the above-captioned applica- 


tion without hearing, be reconsidered, set aside, rescinded and vacated 
and that the above-captioned application be designated for hearing on 
the following issue: 

To determine what economic effect the grant of the 
instant application would have upon the operation by Valley 
Telecasting Co., Inc. of Television Station KIVA, Yuma, Arizona, 
and whether, in the light thereof, the grant of the instant applica- 
tion would be in the public interest. 


In support of its petition, Valley alleges as follows: 


A/ FCC Report No. 4599, Public Notice-B, April 11, 1963, Mimeo 
No. 33983. 
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1. Valley's Interest 
1. Valley is the licensee of Television Station KIVA, operating 
on Channel 11 in Yuma, Arizona. The station's transmitter is located 
close to the United States-Mexico international boundary line on the 
California side of the Arizona-California state lines, about 8 miles 
West of Yuma. KIVA's service contours encompass not only the 
Yuma, Arizona, area but also a significant portion of the Imperial 


Valley in California, These contours cover on the California side, 
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9 | 
| 
El Centro, Imperial, Brawley, Holtville, Calexico and other communi- 


ties, 

2. Asa station serving the Yuma-El Centro market, in addition 
to its main studio in Yuma, L/ KIVA also maintains an auxiliary studio 
at 449 Broadway, El Centro, California, A significant percentage of 
KIVA's local programming originates from its El Centro studio. A 
significant portion of Valley's revenue also results from its service 
to El Centro and to the Imperial Valley. For instance, according to 
figures submitted with its recent renewal application, during the 12 
months ended March 31, 1962, $73,690.52 of KIVA's local revenues 
came from Arizona and $46,999.62 from California. During the same 
period, ended March 31, 1961, the figures were Arizona: $82,598.47; 
California: $78,365.46. Programming for the California listeners and 
revenues derived from such service, therefore, are an important part 


of KIVA's operations. 
| 
| 
1/ KIVA's main studio is located at the transmitter site in Imperial 
County, California. However, commencing May 15, 1963, its main 
studio will be located within the city limits of Yuma, Arizona (see 
BMLCT-126). 


[147] | 
3. As was recited in Valley's Petitions to Deny the application 

of The New England Industries, Incorporated, for a permit to construct 
a new television station in Yuma, Arizona (BPCT-2969), and of 
Robert Hardy Langill and Robert William Crites d/b/a Desert Tele- 
casting Company and of Robert William Crites t/a Desert Broadcasting 
Company, to assign the construction permit for a new television station 
and the license for Station KBLU, Yuma, Arizona (BAPCT-328 and 
BAL-4738), which petitions and related pleadings are incorporated 
herein by reference, until a very recent date, KIVA has been a per- 
ennial loss operation whose total operating deficit once exceeded 
$400,000. Nevertheless, KIVA has continued to provide service in the 

| 

| 

| 
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public interest because of its hope eventually to develop KIVA as a 


self-sustaining operation. The modest profit showing during the past 


three years, 1/ which did not significantly reduce KIVA's enormous 


losses, lent some justification to KIVA's hope for a viable economic 
operation in the distant future. At the present, however, KIVA's 
economic status and the economic conditions of the Yuma-El Centro 
market are such that even a slight reduction in KIVA's revenue would 
again doom KIVA to a loss operation status. Should such a reduction 


be the result, not of a temporary economic fluctuation, but of 


1/ tava first showed a net profit in 1960. The net profit figures 
for the past three years were $5,300 in 1960, $3,642 in 1961 and 
$15,140 in 1962. The net operating deficit as of March 31, 1962 was 
$383,233.96, (See 1962 license renewal application, BRCT-261.) 
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permanent economic competition, KIVA would no longer be justified in 
hoping for an eventual recovery of its losses and would be financially 
unable to keep the station on the air for a sustained period. Because of 
KIVA's precarious financial situation, the loss of even a fraction of its 
California revenues would drive it off the air. Therefore, Valley is a 
"person aggrieved or whose interests are adversely affected" by the 
announced Commission action, granting the above-captioned application, 
within the meaning of Section 405 of the Communications Act, and 
appropriate Commission Rules. 
2. The "Carroll" Issue 
4. As was set forth in detail in the pleadings incorporated by 
reference, the eventual demise of KIVA because of destructive com- 
petition in a marginal market transcends the private concern of KIVA 
and directly affects the interest of the public. The local service pro- 
vided by KIVA in the El Centro and Yuma areas would not be replaced 
by the station or stations which would drive KIVA off the air. Their 


limited service, employing restricted hours of operation and minimal 


11 


coverage, would leave certain communities now within the coverage 
area of KIVA without any local service whatsoever, Moreover, because 
of the limited revenue source to which the proposed new station would 
have access, resulting from the economic as well as the geographical 
limitations of its market, the new station itself would eventually have 


to sign off the air. 
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5. For example, as was shown above, KIVA's California revenue 
sources, to which KIVA's superior service is a much are attractive 
buy than the limited coverage proposed by KXO-TV, Inc., did not even 
come near to spending $127,000, the estimated revenue for the first 
year of operation of the new station proposed by KXO-TV in El 
Centro. In the light of KIVA's past history of financial struggle, 
which is spotted by a bankruptcy proceeding in the hands of former 
owners, and a hopeful but slight recovery under its present management, 
which has yielded a marginal total income of $24,000 during the three 
years when it did not close with losses, it is evident that if KXO-TV's 
new station should realize even a small portion of its overly optimistic 
expectations and should carve out even a slight percentage of KIVA's 
present revenues, KIVA would again be doomed to a loss operation, 
without the hope of future recovery. But even by the demise of KIVA, 
there would not be enough revenue in all of El Centro to support the 
KXO facility which requires $127,000 in revenue during its first year 
on the air. Thus, after having driven KIVA off the air, eventually KXO 
would also have to Sign off. The ultimate result, therefore, would be 
the complete destruction of all local television service in the El Centro- 
Yuma market. This result is contrary to the Commission's priorities 
in the allocation of television channels and contrary to the public 
interest. Federal Communications Commission v. Sanders Brothers 


Radio Station, 309 
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U.S. 470, 9 RR 2008 (1940); Carroll Broadcasting Co. v. Federal 
Communications Commission, 103 U.S. App. D.C. 346, 258 F. 2d 440, 
17 RR 2066 (1958). 

WHEREFORE, the premises considered, the grant of the above- 
captioned application should be reconsidered, set aside, rescinded 
and vacated and should be designated for hearing on the issue herein- 
above requested or on such other and further issues which the Com- 
mission may deem proper under the circumstances. 

Respectfully submitted, 
Valley Telecasting Co., Inc. 
By: Reed Miller 


Thomas G. Fisher 
Arnold, Fortas & Porter 


*x* * x 


Dated: May 9, 1963 Its Attorneys 


[Certificate of Service] 
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[Rec'd. May 9, 1963 - FCC] 


MOTION TO CONSOLIDATE 
[File Nos. BPCT-3100, 3079, BAPCT-328; BAL-4738; BMPCT-5826] 


Valley Telecasting Co., Inc., licensee of Television Station KIVA, 
Yuma, Arizona (hereinafter Valley” or KIVA"), hereby moves that 
the above-captioned applications be designated for a consolidated hearing 
on the following issues: 
(1) To determine whether there are adequate revenues to support 
more than one television station in the El Centro, California- 
Yuma, Arizona market without loss or degradation of television 


service to the El Centro- Yuma area. 


s [156] 
(2) To determine whether the applicants are finandially qualified 
to construct and operate their proposed stations and whether their 
estimates of expected operating revenues are reasonable. 
(3) To determine whether the funds available to the applicants 
will give reasonable assurance that the proposals set forth in the 
applications will be effectuated. | 
(4) In the event that Issue No. (1) is decided in the affirmative, 
to determine, in the light of Section 307(b) of the Communications 
Act of 1934, as amended, which of the operations proposed in the 
above-entitled applications would better provide a fair, efficient 


and equitable distribution of radio service. 


[156] | 
(5) To determine, in light of the evidence adduced pursuant to 
the foregoing issues, (and such comparative and other issues as 
the Commission may deem proper), which, if any, of the applica- 
tions should be granted. 
In support of its motion, Valley states as follows: | 
Preliminary Statement | 
1. Station KIVA-TV is the only local television station licensed 
to Yuma, Arizona, which serves the Yuma, Arizona-El Centro, Califor- 
nia market. It operated with full power and mairtains a main studio 
in Yumal/ and an auxiliary studio in El Centro. In addition to Yuma 
County, Arizona, and Imperial County, California, it serves portions 
of San Diego and Riverside Counties in California. It is affiliated 


| 
with and carries the programs of all the three existing television net- 


works Except for a Mexican television station which programs pre- 
dominantly in the Spanish language and which serves part of the above 
market, and except for possible fringe service from San Diego and Los 
Angeles, which can be received only by exceptionally high and expensive 


home antennae, KIVA is the only television station serving Yuma, most 


of Yuma County, El Centro, other nearby cities, and most of Imperial 


County. 


¥y KIVA's main studio is located at the transmitter site but it will 
be moved within the city limits of Yuma on May 15, 1963. 


2 It has recently received notice, however, that CBS will terminate 
its affiliation with KIVA. 
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2. Despite its ostensibly favorable position in a one-station 
market, the financial history of KIVA reflects a difficult struggle for 
survival. In the hands of former owners, who put the station on the air 
in 1953, KIVA had to undergo a bankruptcy proceeding. Since that time 
the station has made intensive efforts to improve its operation and to 
gain its financial footing. Improved transmitter, antenna, microwave 
and projection equipment have been installed and the El Centro auxiliary 
studio has been established. These improvements have enabled KIVA 
to televise improved and more varied programming at maximum power 
to an enlarged audience. From an operational standpoint, KIVA has 
exhausted all efforts within its means, consistent with its obligation 
to serve the public interest, to maximize its revenues, 

3. KIVA has continued its uphill fight for economic survival 
despite a discouraging operating loss of over $400,000 and despite the 
fact that, until 1960, KIVA was a loss operation. Only recently has 
KIVA become a self-sustaining operation, showing a profit of $5,300 in 
1960, $3,640 in 1961, and $15,140 in 1962. Typically,the latter figure 
was achieved, not by the increase of revenues, but by a reduction of 
expenses, a trend which, consistent with its trust to broadcast in the 
public interest, and in face of rising costs, cannot be expected to 


continue. 


[158] 
4. As the precarious nature of KIVA's limited financial achie- 


vement indicates, the loss of even a small amount of its revenue 
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sources would reduce KIVA to a loss operation. Should this loss be 
the result of permanent economic competition rather than temporary 
economic fluctuation, the trust in the future which has hitherto kept 
KIVA on the air would no longer be justified and financial necessity 
would require Valley to minimize losses by discontinuing operat ions. 
5. For these reasons, Valley opposed the application of The 
New England Industries, Incorporated, for a construction permit to 
operate a new television station in Yuma, which application was later 
withdrawn. 1/ For essentially the same reasons, Valley filed individual 
petitions against the grant of the above-captioned applications which 
would have the effect of establishing three additional television stations 
in the El Centro- Yuma market. In these individual pleadings, Valley 
has set forth in detail how the establishment of any one of the proposed 
stations would drive KIVA off the air and would ultimately deprive the 
area of all local television service. Since the "Carroll" issue was 
squarely raised in each of the above-captioned applications, the 
administrative convenience of examining the economic structure of the 


same market in one consolidated hearing rather than | 
| 

| 

1/ BpcT-2969. | 
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separate hearings is obvious. Furthermore, in the instant motion, 


Valley wishes to point out the additional problems which the consolida- 


tion of the above applications would resolve. 
Issue (1) | 
6. If the Yuma-El Centro market cannot sustain an additional 
station, as contended by Valley in the individual pleadings directed 
against the above- captioned applications, then, a fortior|, that market 
cannot sustain an additional two or three new stations. In separate 
hearings on the individual applications, the issue concerning the 


market's ability to sustain two or three stations would not be reached. 
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Thus, an individual determination might well result in the grant or 
denial of all three new stations without reference to the economic 
consequences of the grant or denial of the other. Only in a consolidated 
hearing can the Commission view the entire economic situation of the 
whole market within the context of all three of the new proposals. 

7. The logie of a consolidated proceeding is further supported by 
the fact that KIVA's allegation of destructive economic interference 
with KIVA by a single new station raises the question of destructive 
economic competition among the various new applicants as well. Thus, 
should the Commission conclude that, because of economic reasons, 


the public interest would not 
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be served by the grant of all but only one or more of the new applica- ‘ 
tions, the applicants should be evaluated under the Ashbacker dooteine =” 
to determine which applicant, if any, would best serve the public interest. 
Issue (2) 
8. It appears that the applicants themselves have fallen into the 
pitfall pointed out by Valley in the instant motion, i.e., that they have 


merely considered their own individual operation as compared with the 


KIVA operation in estimating their revenue. The proposed revenue 
figures make it clear that they did not contemplate a market divided by < 
one existing and three proposed stations. Had they done so, they could 

not possibly have concluded that they could obtain a combined operating 

revenue of $347,000 during their first year of operation.2/ In light of 

KIVA's previous explanation that all market resources have been 

virtually exhausted, with the very limited possibility of some additional 

network revenue, as will be detailed below, the total aggregate figure 

of $347,000 in additional television revenues from the Yuma-E] Centro 7 
market, as proposed by the 


Ly 


— Ashbacker Radio Corp. v. Federal Communications Commission, 
326 U.S. 327. 


[161] 
1 


ay The applicants have made the following individual estimates for 
revenues during the first year of their operation: 

Channel 13, Yuma $ 90,000 | 

Channel 7, El Centro 127,000 | 

Channel 9, El Centro 130,000 | 


Total $347,000 


[161] 
applicants, is completely unrealistic and unreasonable. Even if it were 
assumed, arguendo, that any one of the applicants could make some 
showing of the availability of additional television revenues approaching 
its estimate, in no case could such applicant assume that it would not 
have to share the additional meager revenue with the other two appli- 
cants who, in like fashion, apparently arrived at their estimates by 
disregarding any proposed new competition in the market. In sum, 
the public interest would be well served by the Commission's explora- 
tion of the question as to whether the revenue estimates on which the 
applicants’ financial showings are based were arrived at by a con- 


sideration of all other pending applications or whether such estimates 
are unrealistic and unreasonable. | 
Issue (3) r 
9. As indicated above, it is KIVA's firm belief that only network 
revenues can be enlarged to any significant extent in the El Centro- 
Yuma market. The reason is that KIVA's triple network affiliation 
does not permit it to carry all of the programs of all three of the tele- 
vision networks. Significantly, however, only the network revenue 
source shows this kind of elasticity. L | 
| 


| 
1/ Nor is this elasticity infinite, Obviously, reduced to but one net- 
work choice, KIVA would be able to clear fewer network programs 
because it no longer could replace one network program, which it does 
not deem suitable for broadcast, with another network's fare. 
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The economic pie of the local market has rigid boundaries and has 
been virtually exhausted by KIVA. In fact, KIVA, far from being 
saturated, has many commercial availabilities and is aggressively 
pursuing the business of filling such availabilities. Therefore, any 
inroad on the local market revenue sources represents a Slice out of 
KIVA's total revenue. And, as has been shown earlier, a permanent 
drop of even slight magnitude in KIVA's revenues would threaten KIVA 
with economic disaster. 

10. Thus, a new station can obtain revenues from only two 
sources: (1) by taking away some of KIVA's local business, and 
(2) from national networks. If the new station takes away any significant 
amount of local business from KIVA, the pyramiding disastrous economic 
consequencies envisioned by the Carrot case would come into being. 
On the other hand, if the new stations become network satellites, as 


Desert apparently agreed to become, 2/ it is questionable whether such 


stations would have sufficient funds and broadcast time available to 


effectuate their proposed plans. 


Jy Carroll Broadcasting Co. v. Federal Communications Commission, 
103 U.S. App. D.C. 346, 258 F.2d 440, 17 RR 2066 (1958). 


2/ The result of network affiliation by one of the proposed applicants 
is best demonstrated by the case of Desert Telecasting Company, per- 
mittee of Channel 13 in Yuma, who has obtained a CBS affiliation at one- 
third of the rate paid by the network to KIVA. In return, of course, 
Desert proposed to exhibit much more of the CBS fare than KIVA has 
ever carried. In fact, there is evidence that Desert proposed to become 
a mere CBS "spigot". 


[163] 
These ambitious plans include, for each of the above applicants, a 
significant percentage of local live and non-commercial programs. If, 
because of lack of funds, programming must suffer on these stations, 


obviously any change in plans will not be to the detriment of the 


ig | [164] 
commercial network programs, which would become the stations’ fin- 
ancial mainstay. Moreover, a network satellite operation is not the 
kind of local service to which the local population is entitled and expects 
to receive from a new local station nor does such an arrangement 
permit the independence and flexibility in programming in the public 
interest which the Commission expects of its licensees. | 

11. Valley does not minimize the role of networks] either as 
important sources of meritorious programming or as important sources 
of broadcast revenues. However, the Commission expects its licensees 
to provide a balanced programming which, undefined as it may be 
certainly does not mean specialization in network programs only. Yet, 
this is all that the new station could possibly offer without inflicting 
destructive injury upon KIVA and the public. The ambitious proposals 
of the applicants, therefore, are at best the result of wishful thinking 
without regard for the realities of the market. Thus, a serious question 
exists as to whether any or all of the applicants will have sufficient 


funds to effectuate their grossly inflated proposals. 


[164] 
Issue (4) | 

12. Regardless of the artificial state boundary between El Centro 
and Yuma, the entire area is essentially one market. However, because 
of the Commission's view of the market, as expressed by its separate 
channel allocations to El Centro and to Yuma, and in view of the 
applicants' adoption of that view by proposing limited facilities which 
would serve only one or the other community, should the Commission 
conclude in response to other issues that the entire market can sustain 
an additional station or stations, (a result which Valley does not con- 
cede to be valid), it would have to make a further determination under 
Section 307(b) of the Act as to which community should be preferred. 
Since this choice may be closely connected with the economic factors 
which the proposed hearing is designed to explore, administrative 


[164] OG 


convenience would require the determination of this subsidiary issue 
in the same proceeding. 
Issue (5) 

13, As indicated earlier, should the Commission, in response to 
the Carroll issue, decide that the market cannot sustain all of the pro- 
posed stations without loss or degradation of local service but can sus- 
tain one or two more new stations, the Commission would have to make 


a choice among the several applicants in 


[165] 
the same fashion as if the proposed destructive interference were the 
result of physical rather than economic forces. A comparative analysis 
of the various applications would, therefore, become necessary under 
the Ashbacker!/ 


based on the economics of the market, the Commission may be required 


doctrine. Thus, after the threshold determination 


to examine, on a comparative basis, the mutually exclusive applications 
of the several applicants, 

14. Therefore, in addition to the issues here proposed, the 
Commission should designate such other and further issues as may be 
necessary to probe the meaningful differences among the various appli- 
cants upon which its final choice must be based, In contemplating the 
designation of these additional issues, the Commission should also con- 
sider those matters raised in the various individual petitions by Valley 
which reflect upon the qualifications and abilities of the individual 
applicants. 

Conclusion 

WHEREFORE, the premises considered, Valley Telecasting Co., 

Inc., respectfully moves this Commission to designate the above- 


captioned applications for a consolidated hearing on the 


Y Ashbacker Radio Corp. v. Federal Communications Commission, 
326 U.S. 327. 
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[166] | 


issues specified hereinabove and on such other and further issues as 
| 


the Commission may deem just and proper under the circumstances. 
Respectfully submitted, 
Valley Telecasting Co., Inc. 
By: /s/ Reed Miller 


/s/ Thomas G. Fisher 


Arnold, Fortas & Porter 
x OK O* 


Dated: May 9, 1963 Its Attorneys 


[Certificate of Service] 
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(Rec'd. May 21, 1963 - FCC] 


OPPOSITION TO MOTION TO CONSOLIDATE 
[File Nos. BPCT-3100, 3079; BAPCT-328; BAL- 4738; BMPCT-5826] 


Tele-Broadcasters of California, Inc., permittee of a new tele- 
vision station on Channel 9, El Centro, California, respectfully opposes 
the Motion To Consolidate filed by Valley Telecasting Co., Inc., 
directed toward the application of Tele-Broadcasters for Channel 7, 

El Centro, California, In support whereof, it states as follows: 

1. The Motion to Consolidate turns initially on the Petition for 
Reconsideration filed simultaneously by Valley against the construction 
permit granted on April 10, 1963, to Tele-Broadcasters of California, 
Inc., for a new station on Channel 7 at El Centro, California. Valley's 
Petition for Reconsideration requests an issue as to loss of service to 
the public resulting from economic competition, under the doctrine of 
Carroll Broadcasting Co. v. F.C.C., 17 R.R. 2066. Tele-Broadcasters 
is filing an Opposition to that Petition wherein it points out that the 
Petition should be denied. In brief, the Petition is filed without any 
justification under Section 1.84 of the Commission's Rules for failure 


to file prior to grant of Tele-Broadcasters' El Centro construction 


[169] 
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permit and it makes no showing of any likelihood of harm to the public 
interest by virtue of the new -- and first -- El Centro station. The 
details of the Opposition and, in particular, the numerous failures of the 
Petitioner to present relevant facts required to support the arguments 
it advances, will not be repeated here. The essential fact for the 
purposes of the instant Motion for Consolidation is that Valley's Petition 
for Reconsideration should be denied and this will eliminate all basis 
for the Motion to Consolidate. 

2. The proposed Issue (1) in the Motion to Consolidate raises for 
the first time a question of degradation of program service, as opposed 


to loss 
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of all television service. 1/ The short answer to this is that such an 
issue would subordinate the needs of El Centro and Yuma for local 
service to the comparative merits of the services to be rendered. The 
Commission has established as a fundamental of allocation that 307 (b) 
considerations depend on the needs of the communities. It may be that 
a programming issue is meritorious as between applicants for Yuma 
but it has no bearing between Yuma and El Centro.2/ 

3. Valley also suggests here for the first time that the estimates 
of revenue for the new station in Yuma and the two new Stations in 
El Centro, in the aggregate, are unreasonably high. The figure Valley 
suggests, a total of the separate predictions of revenue by all three 
applicants, is meaningless; the stations are in different cities. However, 
the totals for El Centro cannot 


1/ The Petition for Reconsideration was based on an asserted loss 
of all television service in Yuma and El Centro. It is noteworthy that 
the specific issue requested there is not included in the Motion to Con- 
solidate. These cities are some 50 miles apart. Valley clearly 
recognizes that they are distinctly separate for allocation purposes as 
evidenced by its proposed Issue (4) which requests a 307 (b) determina- 
tion, and the lack of any specific request for a comparative issue. 


- [171] 


| 

2/ In an apparent attempt to justify the programming issue, Valley 
adds in its Motion to Consolidate the unsupported statement that Yuma, 
Arizona and El Centro, California, constitute one market, Valley recog- 
nizes that this was not "found to be true by the Commission in making 
channel assignments. Yuma, Arizona, and El Centro, California, are 
some 50 miles apart; commencing at Holtville, some 10 miles east of 
El Centro,there is not another community or town of size sufficient to 
be recognized in the 1960 U.S. Census for the next 40 miles to Yuma. 
J. Walter Thompson Company in its publication "Population and its 
Distribution", 1961 edition, lists El Centro and Yuma as separate mar- 
kets, as does "Standard Rates and Data,"" Valley does not urge any 
facts in support of its allegation, for example, that the retailers in one 
community cater to persons in the other. It does not suggest that there 
is any reliance by the residents of one place upon the facilities in the 
other. The bare assertion that Yuma and El Centro form one market 
cannot rebut the Commission's Allocation Table for Television 
channels, 
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arbitrarily be called unreasonable in the light of the much higher pop- 
ulation and retail sales there than in the Yuma market, As shown in the 
Tele-Broadcasters’ Operation to Petition to Deny, a station in El Centro 
could exist on local revenue alone even under the most conservative 
estimate, This is without regard to the fact that two stations may expect 
to generate more revenue than one, and the additional revenue to be 
received from regional and national advertisers. The past sales of 
KIVA-TV in the El Centro market, even with its marginal coverage of 
it, demonstrate strong potential for local stations. On the other hand, 
KIVA's most recent profit figures show a decrease of over $31,000 in 
California revenue at the same time that its profits rose sharply. As 

is discussed more fully in Tele-Broadcasters' Opposition to Petition to 
Deny, there is no showing that KIVA-TV is dependent on its relatively 
small California revenue (apart from Yuma revenue, regional revenue 
and network revenue) in order to survive. Nor is it shown that El 
Centro is not capable of continuing to supply a small revenue to KIVA- 
TV, particularly where KIVA-TV will continue to be the outlet for a 
network. This is especially true here where both markets have records 


of dynamic expansion. of It is clear that the El Centro construction 
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permits do not threaten total loss of television service in Yuma and 


El Centro. This is dispositive of the Motion to Consolidate and the 
4/ 


Petition for Reconsideration. — 


3/ As was pointed out in Tele-Broadcasters' Opposition to Petition 
for Reconsideration Valley has not offered any data or market research 
as to the potential of the Yuma and El Centro markets for television 
revenue, Nowhere would such evidence be more useful than here and 
nowhere is KIVA-TV's experience as the sole station less meaningful, 
especially where it provides only marginal coverage to the El Centro 
market. 


4/ Valley also requests issues as to financial qualifications of the 
applicants (proposed Issues (3) and (4)). It is clear that these are 
inapplicable. Financial qualifications to construct and undertake initial 
operation are separate from the question of long term economic support 
which Valley raises here. William L. Ross, 23 R.R. 992. 
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4, The fundamental proposition urged by Valley is that there will 
be a loss of all television service in Yuma and El Centro, thereby 
raising a question of loss of service under the Carroll case. It is clear 
that this has not been shown. The facts support the conclusion that local 


services can continue to exist in El Centro and Yuma, It may be that 
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the two Yuma stations are incompatible, as Valley urges, and that a 
clear showing has been made justifying a hearing on this issue. This 
showing for two stations in the same community does not involve El 
Centro except in the most remote sense. It would defeat the public 
interest if the El Centro permittees could be drawn into a hearing 
solely on the showing that Valley derives a small revenue from the 
El Centro market. It would frustrate in endless litigation the Com- 
mission's policy of encouraging new services. It would be directly 
contrary to the fundamental rationale of Carroll, which was to assure 
service to the public, not to delay service for hearings whenever a 
problemmatical question of revenue arises, The Motion for Consoli- 
dation would delay the Commission's processes and the effectuation of 
its policies. It should be denied. | 
Respectfully submitted, 


TELE-BROADCASTING OF 
CALIFORNIA, INC. 


By: /s/ Leonard H. Marks 


By: /s/ Stanley B. Cohen 


| 
By: Roy F. Perkins, Jr. 
Cohn and Marks 


* * kK ke | 


Its Attorneys 


[Certificate of Service] 
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| Rec'd May 21, 1963] 


OPPOSITION TO 
PETITION FOR RECONSIDERATION 


[ File No. BPCT-3079] 


Tele-Broadcasters of California, Inc., permittee of a new television 
station to operate on Channel 9, El Centro, California, respectfully op- 
poses the Petition for Reconsideration filed by Valley Telecasting Co., 
Inc. on May 9, 1963. In support whereof, Tele-Broadcasters states as 
follows: 

The Petition Must be Denied Because it Fails to Comply 

With Section 1.84 of the Commission Rules 
1. Subsection (b) of Section 1.84 of the Commission's Rules pro- 


vides with respect to petitions for reconsideration, in part, as follows: 


"Tf the petition is filed by a person who is not a party to the pro- 
ceeding, it shall state with particularity the manner in which he 


is aggrieved or his interests are adversely affected by the action 


taken, and shall show good reason why it was not possible for him 


to participate in the earlier stages of the proceeding."' (Under- 
scoring added. ) 


The application of Tele-Broadcasters of California, Inc. was filed with 
the Commission in July of 1962. The amendment which increased power 
to 54.9 kw and increased antenna height to 604 feet above average terrain, 
for which the instant construction permit has been granted, was filed on 
November 5, 1962, 


| 176] 
and notice of it was duly published four times in the Imperial Valley Press 
newspaper and in a Commission Release on November 8, 1962 (Report 


No. 6901). The application was not granted until April 10, 1963, more 
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than five months after the final engineering proposal was filed and some 
nine months after the original filing of the El Centro application. During 
this time Tele-Broadcasters engaged a consulting engineer to meet the 
timely filed Objections of Association of Maximum Service Telecasters, 
Inc. to Grant and filed the new engineering proposal which he prepared. 
It filed two amendments to cure questions raised by the Commission's 
staff. Valley Telecasting has been represented at all times during the 
pendency of the Tele-Broadcasters' application by Commission counsel. 
No reason is suggested as to why Valley could not have filed a petition 
to deny during the many months that this application was pending before 
the Commission. | 

2. Moreover, it is clear that nothing urged in the Petition was 
not fully and at all times available during the pendency of the El Centro 
application. Although there is a paucity of factual data, the KIVA reve- 
nue figures which constitute substantially the entire Valley factual pre- 
sentation are almost exclusively for the year ending in March 1962 or 
earlier periods of time. The purported incorporation by reference (which 
we consider more fully hereinafter) of the pleadings filed with respect 
to Station KBLU-TV, Yuma, Arizona indicates the fact that the existence 
of new or undiscovered evidence is not a factor in the present Petition 
for Reconsideration. The Petitions to Deny filed against KBLU-TV indi- 
cate, again, that Valley and its counsel were well aware of the procedure 
to follow. | 

3. The pre-grant protest procedures were enacted by the Congress 
and incorporated in the Rules in an effort to expedite the Commission's 
processes and to prevent excessive delays occasioned by petitions of 


exactly the nature that | 
| 
| 
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is presented here. Pre-Grant Procedure, 21, R.R. 1532. If this Peti- 


tion is granted, it will in effect eliminate the pre-grant protest proce- 


dures from the Rules and permit objections to Commission action to be 


[177] 
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filed at any time, with complete destruction of any hope for expediting 
Commission processes and completing consideration of cases fully at 
one time prior to Commission action. In the Pre-Grant proceeding, 
supra, the Commission considered the very question which is here 
raised. After careful review of the legislative history of the pre-grant 
protest procedure in the 1960 Amendments to the Communications Act, 


it stated as follows: 


"4, Against this background, the Commission would like to make 
perfectly clear what it conceives the purpose of 81.191(c) to be in 
implementing the new pre-grant procedure. The rule is not directed 
to the question of the standing of parties in interest to file petitions 
for reconsideration. Rather it limits the issues which parties in 
interest may raise at this stage of the proceeding, unless 'good 
cause’ is shown why such 'matters' could not have been raised prior 
to grant. Thus, the rule is designed to place before the Commission 
at one time all known objections to an application, and to permit 
consideration of such objections at the appropriate procedural stage, 
i.e., before the Commission acts on the application.” 31 R.R. 
1532. 


The instant Petition for Reconsideration, in failure to even recognize 

the need for justification at this time, goes to the jugular of the pre-grant 
protest procedures and all that was attempted to be accomplished by them. 
It is utterly unjustified in terms of Section 1.84 of the Commission Rules 


and must be denied. 


Abuse of the Commission's Processes 


4. Section 1.84 of the Commission Rules provides in Subsection 


(f) that petitions for reconsideration shall be served upon the parties to 


the proceeding. The instant Petition for Reconsideration purports to 
incorporate by reference petitions and related pleadings which were pre- 
viously filed by the 
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Petitioner with regard to Station KBLU-TV, Yuma, Arizona, under File 
Nos. BAPCT-328 and BAL-4728. These pleadings constitute a major 
part of the instant Petition. Indeed, Paragraph 4 of the instant Petition, 
concerning the "Carroll" Issue, commences with the words "As was set 
forth in detail in the pleadings incorporated by reference" | and from that 
point forward relies upon ultimate facts purportedly based on the incor- 
porated pleadings. Tele-Broadcasters of California, Inc, has never 
been served with any of these pleadings purportedly incorporated by re- 
ference.2/ It is not encumbent upon Tele-Broadcasters of California, 
Inc. to search the Commission files for pleadings directed against other 
applicants or for it to be required to determine to what parts of those 
pleadings the Petitioner expects Tele-Broadcasters to respond. Petition- 
er cited the applicable section of the Commission's Rules in its opening 
paragraph. The instant Petition was filed at this late date without even 
an attempt at justification which the Commission Rules specifically state 
should be made. Tele-Broadcasters submits that the "shorthand" and 
casual method of filing here demonstrate the knowledge of the Petitioner 
that its request at this late time is utterly unjustified, constitutes an 


abuse of Commission processes and should be denied. | 


Lack of Merit 
5. The Petitioner urges as its sole ground for the reconsideration 
and hearing that a "Carroll" Issue is required to determine the effect 
which the operation of Tele-Broadcasters in El Centro, California would 
have upon | 
| 
1/ In the aggregate, with its purportedly incorporated documents, the 
Petition is of excessive length and, for this reason also, violative of 
Subsection (f) of Section 1, 84 of the Rules. | 
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the service rendered by the existing station KIVA, Yuma, Arizona. In 


the Carroll case the Court held as follows: 


"We hold that, when an existing licensee offers to prove that the 
economic effect of another station would be detrimental to the pub- 
lic interest, the Commission should afford an opportunity for pre-_ 
sentation of such proof and, if the evidence is substantial (i.e., if 
the protestant does not fail entirely to meet his burden), should 


make a finding or findings." 


In Carroll, the Court made clear, in accordance with the Sanders Bro- 
thers eases” that mere economic injury to an existing station is not a 
ground for denying'a new application. It then stated the circumstances 


under which a protestant should be heard: 


"Of course the public is not concerned with whether it gets service 
from A or from B or from both combined. The public interest is 
not disturbed if A is destroyed by B, so long as B renders the re- 
quired service. The public interest is affected when service is 
affected. We think the problem arises when a protestant offers to 
prove that the grant of a new license would be detrimental to the 
public interest." 17 R.R. 2068-9. (Underscoring added). 


6. The Petitioner has failed entirely to allege facts which, if 
proved, would establish that the public interest will be harmed by the 
operation of Tele-Broadcasters' new television station in El Centro. 
Petitioner's allegation of harm to the public interest is based on three 
successive steps. Petitioner urges, first, that the Tele-Broadcasters' 
station in El Centro will cause Petitioner's station, KIVA, in Yuma, to 
fail. Then, as it must, it urges that Tele-Broadcasters' station in El 
Centro could not continue to exist 

2/ Carroll Broadcasting Co. v. FCC, 17R.R. 2066, 2068. 
3/ Fcc v. Sanders Brothers Radio Station, 9 R.R. 2008. 
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even with KIVA off the air (Carroll, of course, pointed out that the public 


has no interest in which of two stations survive). 4/ Thus, the Petitioner 


takes the position that only KIVA can exist alone and that the El Centro 
station is doomed to failure with or without competition. Finally, the 
Petitioner asserts that KIVA will be driven off the air before the El Cen- 
tro station; thus, by this final factor of timing, it is argued, will ultimate- 
ly be reached the issue of loss of service to the public. This issue can 
only be reached if KIVA goes first since otherwise it will still be avail- 
able to serve the public as it does now. This tortuous train of future 
events is utter speculation from the facts Petitioner has offered, and 
much more is it unsupported by any offer of proof that it would happen, 

the fundamental criterion for the "Carroll" Issue requested. 

7. The situation presented here is fundamentally different from 
that of Carroll and the cases following it. In Carroll (a standard broad- 
cast case) the communities were only twelve miles apart and the exist- 
ing station gave primary service to the community proposed to be served 
by the applicant (Carroll, sub nom. West Georgia Broadcasting Co., 
14R.R. 275). In Martin Karig, 19 R.R. 1084, the communities were 
adjacent. In Herbert P. Michels, 17 R.R. 557, and William L. Ross, 
13 R.R. 992, the applicants were proposing new assignments to the same 
community as the existing stations. In Video Independent Theatres, Inc., 
17 R.R. 150a, a television proceeding, the proposed transmitter site 
change would have placed City Grade coverage over the city of the pro- 


testant (a city which was already served by three local 


4/ This is particularly true here where, unlike Herbert 'P. Michels, 
17 R.R. 557, the stations will not serve the same community and the 
relative merits of their programming is not a ground for choice between 
them. The Petitioner, also, does not urge that the public would suffer 
a loss of service by reason of the substitution of Tele-Broadcasters' 
programming for its own. 
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television stations). In this case Yuma and El Centro are some 50 miles 
apart; neither city would receive more than Grade B coverage from the 
station assigned to the other. In Carroll the court remarked that an eco- 


nomic issue places a heavy burden on the existing station to show that the 


public interest would suffer from the new service (17 R.R. 2069). The 


Commission has stated, where a second local service was to be instituted, 
that it is of the same view. (Herbert P. Michels, 17 R.R. 557, 559). 
The Petitioner's request here against a station in a distant community 
is unsupported by authority; indeed, it is contrary to it because the new 
station will provide a first City Grade coverage in its community and 
first reception service throughout a large part of its coverage area. It 
is clear that to rebut the presumption of public need for this station, re- 
quires a much greater showing than did the case of a second local ser- 
vice in a nearby community in Herbert P. Michels, supra. 

8. The Petitioner has not alleged facts adequate to rebut the need 
for a first local service in El Centro. The initial proposition of the Pe- 
tition is that KIVA in Yuma will suffer economic losses leading to its 
destruction. The Petitioner, however, has alleged no facts capable of 
this deduction or suggesting it as a logical possibility. The Petitioner 
relies almost exclusively on the fact that KIVA has been a loss operation 
during the early and middle 1950's but has shown modest but increasing 
profits in the last three years. This is no more adequate to establish 
the economic viability of a station, such as KIVA, in Yuma, Arizona, 
than it would be for a station in Washington, D. C. The Petitioner has 
not alleged the population of Yuma or its service area; it has not investi- 
gated the expansion or contraction of that population. No information is 
provided as to local retail sales or how they have fluctuated over the 


recent years. No information is given as to the 
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nature of manufacturing, business and farming activity in Yuma and the 


i 
| 


KIVA service area. It may be that with respect to another operation in 
Yuma, KIVA's own city of operation, Valley has a complaint on the grounds 
that the public interest would suffer from the institution of al second tele- 
vision station in Yuma. It would be impossible to consider even this from 
the Petition since there are no facts bearing on the present ability or pro- 
spects for generating television revenue there. This complete lack of 
essential information is dispositive of the Petition. West Georgia Broad- 
casting Co., 18 R.R. 835 (Rehearing in Carroll, supra; economic injury 


not sustained). It has raised no questions as to KIVA's continued exist- 


ence and much less does it suggest that it cannot be supported and must 


fail. 

9. Consideration of the available facts demonstrates affirmatively 
that no issue of the demise of KIVA-TV as a result of a new station in El 
Centro is presented. El Centro is more than 50 miles from Yuma. It is 
the major city of the Imperial Valley of California. The KIVA Grade B 
contour barely includes El Centro and does not include large parts of the 
Imperial Valley. Valley urges that any diminution in its revenues from 
California will place it in a precarious economic Situation which must 
lead to the ultimate demise of KIVA-TV. The revenue figures it cites 
for KIVA from California are particularly meaningless by themselves 
when it is recognized that KIVA provides barely Grade B coverage to the 
principal city of the area and that a large part of the Imperial Valley is 
outside of the Grade B coverage contour. Petitioner does not even pur- 
port to analyze the revenue potential of El Centro and the Imperial Valley 
including the city of Brawley, or to demonstrate that it will not continue 
to draw revenue from there. However, the Petition does show that in the 
year when KIVA-TV had its greatest profits, 1962, its California revenues 
for years ending on March 31 had dropped from $78, 365 in 1961 
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to $46, 999 in 1962.. As a matter of fact, its balance sheet on file under 
File No. BRCT-261 (to which Petitioner refers) shows that the KIVA 
profit for the year ending March 31, 1962 (for which it showed a reduc- 


tion of $31, 466 in California revenue), was $21, 955.2! These figures 


belie the KIVA claim that California revenue is of critical importance 
and demonstrate that KIVA has a record of diminishing revenue from 
California and, on the other hand, that by economies and utilizing other 
revenue sources it is simultaneously increasing its profits.© 

10. Although it is not necessary to rebut any facts supplied by 
Valley in order to conclude that no genuine issue of injury to the public 
interest is presented by its Petition directed toward El Centro, it is 
illuminating to note one of the basic facts which Valley ignores. The 
population of Yuma, Arizona, under the U. S. Census increased from 
9,145 in 1950 to 23,974 in 1960. Similariy, the population of Yuma Coun- 
ty increased from 28, 006 in 1950 to 46,235 in 1960. J. Walter Thompson 
Company, in its publication ''Population and its Distribution", 1951 edi- 
tion, shows total retail sales in 1948 for Yuma as $21,513,000, and for 
Yuma County, $28,744,000. As the population data prophesize, the 1951 
edition of the same publication shows total retail sales in 1958 for Yuma 
as $47,909,000, and for Yuma County, 


5/ The KIVA profit before the bookkeeping entry of depreciation was 
$62, 253.73 for this period. 


&/ The fact that KIVA had an operating loss during its early years of 
over $400, 000 is irrelevant to the question of its future operation, or 
indeed, to the position of its present owners. This loss was suffered by 
the previous owners of the station. The present owners bought the sta- 
tion for approximately book value and, contrary to their apparent asser- 
tions, are not in the position of attempting to recoup the previous losses, 
which they did not inherit. 
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v/ Although it might be expected that Valley ‘woul have 


$64, 016, 000.— 
included the current estimates by the Yuma Chamber of Commerce or 
some other local source for expansion of Yuma's population and business, 
this was not done. Valley has offered no revenue or profit figures for 
the year ended March 31, 1963, so it is impossible to state current 
operating revenues from California or current profits. Nevertheless, 

the figures cited indicate that KIVA's long term financial prospects are 
good. | 


11. Equally without factual support is Petitioner's second basic 


allegation, that Tele-Broadcasters' El Centro station is doomed to finan- 
cial failure. Asa starting point, the 1961 edition of J. Walter Thompson, 
supra, gives total retail sales for 1958 for Imperial County as 

$109, 445,000. This is 70.9% higher than for Yuma County. In its Peti- 
tion, Valley points out that during the 12 months ended March 31, 1962 
KIVA derived $73, 690.52 of local revenue from Arizona. As a rough 
estimate, it would follow that there is some $125, 000 in local television 
revenue potential in Imperial County. Admittedly, this is not definitive 
market research but it is sufficient answer to the Petition which gives no 
facts at all. It is not surprising that KIVA-TV has not developed this 
revenue since KIVA-TV is identified with another city some 50 miles 
away and affords only marginal coverage to the Imperial Valley. By the 
same token, the fact that KIVA did develop $78, 365 in California revenue 
in the year ended March 31, 1961 under these circumstances tends to 
validate an estimate of good potential. Tele-Broadcasters has very 


carefully estimated its revenue potential and 


u/ It is to be noted that Arizona had the fourth highest growth rate 
among all states under the 1960 U. S. Census, having increased in pop- 
ulation 73.7% since 1950. Yuma itself had one of the largest rates of 


increase in the state, 162.2%. | 
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it firmly believes that it can generate sufficient revenue from this local 
source, plus regional and network business, to meet the estimated reve- 


nue of $130,000 per year stated in its application. 


12. The ultimate conclusion which Valley offers is that not only 
will KIVA fail, and not only will the El Centro station fail, but also that 


the former will fail before the latter. Thus, it is stated, an issue is 


finally presented under the Carroll case since here there will result no 
television service and a loss to the public. Of course, for this result to 
follow the time sequence is essential: KIVA must fail before the new El 
Centro station fails (and, obviously, must be rendered incapable of re- 
turning to the air). We have demonstrated that no showing has been made 
that either station would fail and this is dispositive of the Petition. As- 
suming for argument that the contrary result would occur, it is unreason- 
able to assume that the established station, KIVA, would be the first to 
go dark. Valley admits as much: it states that such a result -- loss of 
KIVA -- could come only from "permanent economic competition" (Peti- 
tion, Para. 3) and losses over a "sustained period."" Clearly it is the 
new El Centro station, with no established revenues such as KIVA enjoys, 
which faces the greatest test and the earliest determination of its econom- 
ic viability. 

13. It is conceivable, of course, that KIVA may lose some revenue 
from the Imperial Valley after Tele-Broadcasters' El Centro station 
commences service. It may also lose some network revenue Since it 
will no longer be able to pick and choose programs from all three net- 
works as it presently does as the sole television station in the entire 
area. However, the most this suggests is that KIVA-TV might suffer 
some revenue losses. It does not suggest eventual failure or the KIVA 


could not easily ''weather” a temporary 
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period of loss operation if such were to occur. KIVAisa profit opera- 


tion to its present owners, who purchased the licensee in early 1961. 
Not only did KIVA operate profitably for its present owners but it had a 
profit of $62, 253.73 before the bookkeeping entry of depre¢iation in the 
year ended March 31, 1962. The California revenue for this period was 
$46, 999.62 and the profit, $21,955.02. Even if half of KIVA's California 
revenue were lost -- which Valley does not suggest -- the hypothetical 
loss would be only $1,544.79 after the bookkeeping deductions for de- 
preciation. This is adequate demonstration of KIVA's and Valley's 
ability to sustain a period of competition with El Centro. It disposes of 
the argument that KIVA would succumb before Tele-Broad¢asters' new 
El Centro station, and that a "Carroll" Issue is required because no 
station would survive. | 

14. It is recognezed, of course, that both Yuma and) El Centro 
are small markets from the point of view of television operation and that 
to be succussful in them a television station must be conducted on a 
modest budget with attention to cost control. This does not vitiate the 
Commission's policy of providing local television service wherever 
possible with the understanding that these local services will be ona 
basis consistent with local revenue. Tele-Broadcasters' station will 
be the first local television service in El Centro and the Imperial Valley. 
It will provide the first City Grade signal to El Centro, Calexico and 
Brawley, communities of 16,811, 7,992 and 12, 703 population, respect- 
ively. These cities recieve only marginal Grade B coverage from one 
station, KIVA, at the present time. Contrary to the allegations of Valley, 
Tele-Broadcasters' station will be a first-class facility with an effective 
radiated power of 54.9 kw and height above average terrain of 604 feet. 
The El Centro station will provide the first Grade A coverage 
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in the Imperial Valley and the first Grade B coverage to the remainder 
of it. It will be the second network outlet in parts of the area and the 
first network outlet in the remainder. Tele-Broadcasters filed its ap- 
plication in the belief that this service could be provided at El Centro 
and it is proceeding diligently to bring it about at the earliest possible 
time. Tele-Broadcasters has committed itself to a loan of $250, 000 

in order to construct and commence operation of its station in El Centro 
and it is obligated to utilize this money. It has hired a General Manager 
for the station who will start work July 1. It has committed itself to the 
purchase of $85,000 of transmitting and studio equipment. It has signed 
a contract with the ABC Network which requires Tele-Broadcasters to 


have its station in El Centro on the air by September 15. 
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Conclusion 


15. Valley, the Petitioner, presently enjoys a television monopoly 
in Yuma and within the service contours of KIVA. It carries the pro- 
grams from all three networks from which it may choose as it desires. 
In addition, it owns and operates cable television services in Yuma, El 
Centro, Brawley and Calexico which use equipment from its commonly 
owned manufacturing company. Although the current Petition for Re- 
consideration relates to KIVA and must be considered on that basis, it 
would be naive to ignore the fact that it would also serve to protect 
Valley's extensive cable television system and its position as the exclu- 
sive purveyor of television in Yuma and the Imperial Valley. This bears 
on the motives of Valley and diminishes the force of its argument pur- 
portedly based on a dire economic fate for KIVA, 

16. Valley has attempted to show that the public interest would 


be adversely affected under the doctrine of the Carroll case on the 


grounds that destructive competition would cause the loss of all television 
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service. This case is entirely different from Carroll in that here a first 
local service and the first City Grade coverage to that community is 
involved. The cities here are some 50 miles apart and neither station 
would provide better than Grade B coverage to the principal city of the 
other. Moreover, the El Centro construction permit will provide a 

first local service and first service to substantial "white" areas. Thus, 
this case goes far beyond Carroll and requires rebutting the highest 
priorities in the Commission's allocation policies. Valley has attempted 
to do this on the basis that (a) KIVA cannot survive with competition from 
El Centro, (b) El Centro cannot survive alone and (c) KIVA will go dark 


before the new El Centro station. However, it has offeredjno facts 
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indicating the economic future of a television station in the Yuma market 


and all the available facts indicate that the futures of stations in El Cen- 
tro and Yuma are good. The KIVA profit figures, economies it has found 
possible and diminishing reliance on its marginal California coverage for 
revenue, do not suggest its demise from an El Centro operation. A mere 
diminution of KIVA revenue is irrelevant to resolution of the questions 
presented here. It is clear that nothing here indicates, much less es- 
tablishes if proved, that stations cannot exist in El Centro and Yuma. 
That KIVA would be required to cease service before El Centro is not 
even suggested. The public interest affirmatively will be served by the 
first local service to El Centro and the Imperial Valley. The Petition 
for Reconsideration is filed at this late date without semblance of justifi- 
cation under Section 1.84 of the Rules, it must be denied. | 

Respectfully submitted, 

TELE-BROADCASTERS OF CALIFORNIA, INC. 
By | 


Leonard H. Marks 


By 
May 21, 1963 Stanley B. Cohen | 
By 

Roy F. Perkins, Jr. 


*x* * * 
| Certificate of Service:] Its Attorneys 
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[Rec'd May 21, 1963] 


OPPOSITION TO MOTION FOR STAY 
[ File No. BPCT-3079] 

Tele-Broadcasters of California, Inc., permittee of a new tele- 
vision station to operate on Channel 9 at El Centro, California respect- 
fully opposes the Motion For Stay filed by Valley Telecasting Co., Inc. 
on May 9, 1963. In support whereof it states as follows: 

1. Valley Telecasting recognizes in its Motion For Stay that a 
stay of the construction permit for Channel 9, El Centro, California can 
be justified only if the public interest would suffer irreparable injury 
prior to a decision on its Petition For Reconsideration of the El Centro 
construction permit. The only injury urged or suggested by Valley is 
in the ambiguous statement that its CBS network agreement has been 
terminated as of August, 1963. The change in CBS affiliation was not 
occasioned by the construction permit for Channel 9 in El Centro, 
California, but , rather, by the fact that Station KBLU, Yuma, Arizona, 
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will become the CBS affiliate for that city. E The construction permit 


for El Centro is unrelated to this situation and a stay of the El Centro 
construction permit would have no effect upon it. 

2. The Motion does not contain facts or argument as to what 
irreparable harm could occur to KIVA or the public interest prior to 
decision by the Commission on the basic questions, a decision which, as 
Valley acknowledges, will be forthcoming within 90 days. Valley attempts 
to justify its Motion For Stay by reference to its Petition For Reconsidera- 
tion and the economic consequences to television competition which it 
envisions there. All of the consequences in the Petition For Recon- 
sideration were suggested as long-term consequences which might, 


ultimately, eliminate KIVA and leave no television service in the area. 
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Nothing in the Petition suggests immediate harm to the public interest. 
Even less is it suggested that any such harm would be irreparable. 


Tele-Broadcasters' Opposition to Petition for Reconsideration points 


out that the situation here is entirely different from Carroll 2/ in that 


here the stations 


1/ See Valley's pleadings against KBLU, Yuma, Arlzona, under File 
Nos. BAL-4738 and BAPCT-328. 


2/ Carroll Broadcasting Co. v. FCC, 17R. R. 2067. In its Petition, 
Valley requests an issue as to loss of service to the public as a result 
of economic competition to KIVA in Yuma, Arizona from Tele- Broad- 
casters' station in El Centro. 


: 
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will not serve the same cities or even provide City Grade service to 
those cities. The burden of the Petitioner -- which Carroll and the 
Commission agree is heavy -- is far greater under these facts. More- 
over, Tele-Broadcasters' El Centro station will provide afirst local 
service and first service to substantial white areas, thus meeting the 
highest priorities of the Commission in television allocation. 

3. In its Petition for Reconsideration, Valley makes clear that the 
public interest would be harmed if KIVA-TV were forced off the air by 
economic competition and if Tele-Broadcasters’ El Centro station there- 
after suffered the same fate. Tele-Broadcasters' Opposition to the 
Petition for Reconsideration points out that Valley's factual allegations 
are utterly inadequate to support this conclusion and that the available 
facts indicate a good future for stations in Yuma and El Cchivo; Although 
KIVA-TV may lose some revenues from California sales and network 
revenue, its profit figures, sharply decreasing reliance on California 
revenue and expanding market all indicate a favorable long term operation 
and no harm from temporary revenue fluctuations which might occur. 
The most recent balance sheet for Valley on file with the Commission 
under File No. BRCT-261 indicates that in the year ending March 31, 
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1962 Valley had a profit before depreciation of $62,253.72. The allega- 
tions are even less adequate to show that Tele-Broadcasters' El Centro 


station cannot operate successfully. Under the doctrine of Carroll -- 


assuming it 
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is applicable here -- there is no harm to the public interest if one of the 
stations survives. There is no indication of harm to the public interest 
(or even KIVA) in the next few weeks. 

4, In order to prevail on its Motion for Stay Petitioner must show 
a substantial likelihood of prevailing on the merits. This has not been 
demonstrated and is an additional reason why the Motion should be denied. 

5. Tele-Broadcasters filed its application in the belief that this 
service could be provided at El Centro and it has gone forward in good 
faith under its construction permit to bring it about at the earliest pos- 
sible time. Tele-Broadcasters has committed itself to a loan of 
$250,000 in order to construct and commence operation of its station in 
El Centro and it is obligated to utilize this money. It has hired a General 
Manager for the station who will start work July 1. It has committed 
itself to the purchase of $85, 000 of transmitting and studio equipment. 
It has signed a contract with the ABC Network which requires Tele- 
Broadcasters to have its station in El Centro on the air by September 15. 
A stay at this time would impose economic hardships on Tele-Broadcasters. 
It would be particularly unjustified since, as pointed out in Tele-Broad- 
casters' Opposition to Petition to Deny, Valley's objections could have 
been, and should have been, made prior to grant of the construction 
permit thereby eliminating questions of loss to the permittee as well as 


delay in the Commission's processes. 


[196] 


6. The construction permit for Channel 9 in El Centro will provide 


the first local television service for that city and the Imperial Valley. 
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It will also provide that first City Grade service to El Centro and the 
first Grade A service in the Imperial Valley. It will provide the second 
network outlet for El Centro, California and Yuma, Arizona. In the 


absence of compelling reasons, which have not been shown | here, it is 


clear that the institution of these services is in the public interest and 
should not be stayed. 3/ Herbert P. Michels, 17 R. R. 557. 


WHEREFORE, it is respectfully submitted that the Motion For 


Stay of the construction permit for Channel 9 at El Centro, California 


filed by Valley Telecasting Co., Inc. must be denied. 
Respectfully submitted | 
TELE-BROADCASTERS OF CALIFORNIA, INC, 


By 
Leonard H. Marks 


By | 
Stanley B. Cohen, 


By | 
Roy F. Perkins, Jr. 


Cohn and Marks | 
317 Cafritz Building 
Washington 6, D.C. 


May 21, 1963 Its Attorneys 


| 
| 
3/ The Commission has repeatedly stated that constru¢tion completed 
under a construction permit will not affect decision on a petition for re- 
consideration, the ultimate question here. Therefore, there is no reason 
why the permittee should not be permitted to go forward with instituting 
the new service on | 


[ Certificate of Service:] 
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[Rec'd May 22, 1963] 
COMMENT RE "'PETITION FOR RECONSIDERATION" 
AND "MOTION TO CONSOLIDATE" 
[ File No. BPCT-3100] 

Comes now KXO-TV, Inc., permittee of a new commercial tele- 
vision station to operate on Channel 7, El Centro, California, and by its 
attorneys comments on pleadings directed at its grant by Valley Telecast- 
ing Co. Inc., licensee of television station KIVA, Yuma, Arizona (here- 
in KIVA), entitled "Petition for Reconsideration" and "Motion to Con- 
solidate.’"’ In support whereof the following is shown: 

1. Though recognizing the procedural deficiencies of KIVA's 
above entitled pleadings, which deficiencies may in the Commission's 
judgment warrant their summary denial, KXO-TV, Inc. is nevertheless 
constrained to agree that there is some substance to the allegations which 
may, in the public interest, warrant Commission consideration. Thus, 
with the construction of the KXO-TV, Inc. and Tele-Broadcasters 
stations at El Centro, there will be three VHF stations competing for 
revenues in the El Centro-Imperial Valley area, viz. KXO-TV, Inc., 
Tele-Broadcasters and KIVA, Yuma. Due to its lower power and Yuma- 
oriented service area, KBLU-TV will not provide competition for 


revenues in the El Centro-Imperial Valley area. 
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2. The population of El Centro is 16, 811 persons and the population 


of the entire Imperial Valley is only 72,105 persons (U.S. Census 
figures). CATV systems are active in several towns in the area and will 
provide competition to the commercial television stations and in addition, 
there are four standard stations which will compete for revenues. This 
competition for advertising revenues from other media will be more 
critical in an area with a limited population than it would be in a large 


metropolitan area. Under these circumstances, the Commission might 
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well be advised to investigate the economic potential of the market to 
support all of these operations. | 

3. KXO-TV believes that the outcome of such an inquiry would be 
to establish that there is the economic wherewithal in the area to support 
only one local television station in El Centro. It is doubtful that the 
area would be shown capable of supporting two local stations at El Centro. 
If this should prove to be the case, then the Commission could, through 
processes available to it, determine which of the El Centro stations 
should be permitted to operate. The extra channel could then either be 
deleted or reserved for educational purposes. | 

4. Under no circumstances, however, should a hearing be designated 


with the specific issues spelled out in KIVA's Motion to Consolidate and 


Petition for Reconsideration. If the El Centro-Imperial Valley-Yuma 


area is 
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determined able to only support one television station, then pursuant to 
the procedure set out in the Michaels case (17 RR 557 (1958)), KIVA's 
renewal of license should be called up and made to compete with the 
other proposed facilities for the single authorization. Further, there 
should be no financial issue as such, since there is no indication that the 
financial showings of the stations involved are deficient. Any question 
as to availability of revenues in the area, hence the ability of the stations 
to operate in the public interest, can be adequately handled through the 
inquiry into and determination of the availability of funds in the area to 
support one or more stations. | 
5. Since KIVA has raised the economic questions, the burden or 
proof under an appropriate economic issue should be placed onit. The 
other interested parties should be permitted the opportunity to support or 
oppose KIVA's showing according to their own views of the facts. 
Respectfully submitted, 


Fisher, Wayland, Duvall and KXO-TV, INC. 
Southmayd, Its Attorneys 
x oe Ox 
Date: May 22, 1963 
[ Certificate of Service:] 


| 
By /s/ Grover C. Cooper 
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[Rec'd June 4, 1963] 
REPLY TO COMMENT ON PETITION FOR RECONSIDERATION 
[ File No. BPCT-3100] 
1. In response to the comment of KXO-TV, Inc. (hereinafter 


"KXO"), Valley Telecasting Co., Inc., licensee of Television Station 
KIVA, Yuma, Arizona (hereinafter "Valley"' or "KIVA"), wishes to stress 


that both parties agree that the El Centro, California, television revenue 
potential is limited. Valley believes that, El Centro and, indeed, El Centro 
and Yuma combined, cannot support a new station. KXO contends that 
El Centro can support only one. There being two outstanding construction 
permits for new television stations in El Centro, under either theory a 
hearing is required on the economics of the market. 

2. KXOurges that the sole burden of proof on the economic issue 
be placed on Valley. Valley accepts this responsibility. It requests, 
however, that it be permitted to show that El Centro and Yuma cannot 


support a new station, as alleged in 
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its various petitions and motions, instead of being confined to the nar- 
rower issue proposed by KXO. 

3. KXO's other comments are addressed to Valley's motion to 
consolidate. A reply thereto is contained in Valley's "Reply to Opposition 
to and Comment on Motion to Consolidate", filed on even date. 

Respectfully submitted. 
Valley Telecasting Co., Inc. 


By 
Reed Miller 


Thomas G, Fisher 
Dated: June 4, 1963 Arnold, Fortas & Porter 
* *& 


Its Attorneys 
[ Certificate of Service:] 


[Rec'd June 4, 1963 - F.C.C.] 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 
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RE PLY TO OPPOSITION TO AND COMMENT ON MOTION 
TO CONSOLIDATE 
[ File No. BPCT-3100, 3079, BAPCT-328, BAL-4738, BMPCT- 5826-5849] 


Valley Telecasting Co., Inc., licensee of Television Station KIVA, 
Yuma, Arizona (hereinafter "Valley" or "KIVA"), hereby files the 
following reply to the "Opposition to Motion to Consolidate" filed by 


Tele-Braodcasters of California, Inc. (hereinafter "'Tele-Broadcasters") 


and to the comment of KXO-TV, Inc.: | 

1. Valley has filed individual petitions against the above~cap- 
tioned applications or the grant thereof, in an effort to prevent the 
premature establishment of additional television stations in Yuma, 


Arizona, and in El Centro, California. In 


[ 224] 
these petitions Valley contended that the destructive economic competi- 
tion which would result by the establishment of any one of these pro- 
posed stations within the service contours of KIVA would be contrary 
to the public interest. Valley also filed a motion to consolidate the 
above cases setting forth with particularity the additional issues raised 
because of the simultaneous pendency of these matters. 

2. The separate petitions directed against the above-captioned 
individual applications, indicating that one additional television station 
either in Yuma or in El Centro would cause economic disaster to KIVA 
naturally include the contention that the addition of two or more tele- 
vision stations in either city would be even more disastrous Valley's 
motion to consolidate was designed to guard against the mischief that 

| 
| 
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may be caused by the separate consideration of the several cases. 

3. Tele-Broadcasters is in error when it states that its argu- 
ments directed against Valley's petition for reconsideration dispose of 
all matters raised’ by the motion to consolidate. Valley's standing can- 
not determine whether the public is to suffer the loss or degradation of 


television service. Nor does Tele- 


1/ Ordinarily, Valley would not feel the need for making this obvious 
point. However, Tele-Broadcasters filed a motion to strike in which 
it argued that Valley's petition, questioning the wisdom of adding one 
station to El Centro and Yuma combined, does not question the wisdom 
of adding two stations to E1 Centro alone. 
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Broadcasters' argument in response to the merits of Valley's petition 
for reconsideration determine why, (if the market can support an addi- 
tional station), Tele-Broadcasters, rather than Desert or KXO-TV, Inc., 
should be singied out for a grant. 

4, Significantly, Tele-Broadcasters does not meet the essential 
contentions of Valley. Tele-Broadcasters does not state that 
$347,000 in additional revenues would be available to the three new appli- 
cants. It does not! state that $257,000 in additional revenues would be 
available to the two new applicants in El Centro. It merely states that, 
since the question was not raised previously, the problem should not 
be considered. In other words, if the original grants were in error and 
were made without the Commission being apprised of all the relevant 
facts, it is too late at this point to prevent injury to the public. Tele- 
Broadcasters' narrow view of the Commission's responsibility negates 
the reason for the existence of Section 1.16 of the Commission's rules, 
to which Tele-Broadcasters' permit was subject. 

5. Perhaps! most illustrative of Valley's proposition that the in- 
dividual petitions do not separately raise the public interest issues 


which are raised by the motion to consolidate is the problem of the 
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| 
two El Centro proposals. Valley contends that there is not enough 


revenue to support one El Centro station in 


[ 226] | 
addition to KIVA. It naturally follows that the two El Centro applica- 
tions are mutually exclusive on economic grounds, This has been set 
forth with clarity in Valley's motion, particularly in the discussion of 
Issues (2) and (5). Thus the total of the two estimated revenue figures 
for El Centro ($257,000) are of vital significance not only to Valley and 
to those in Valley's service area who would lose its service, but also 
to the two El Centro applicants and to the proposed El Centro viewers.2? 
Even disregarding the problems of Valley, important additional issues 
of public importance emerge from a consolidated analysis. It is highly 
significant that KXO-TV, Inc., the El Centro applicant with local broad- 
cast experience, agrees that El Centro may not be able to sustain two 
new television stations. | 
6. As to the specific issues requested by Valley, Tele-Broad- 
casters argues that no degradation of program service is threatened 
or should be considered. Tele-Broadcasters misses the point in its 
contention that "such an issue would subordinate the needs of El Centro 
and Yuma for local service to the comparative merits of the services 


to be rendered."" The Commission's technical allocations scheme pre- 
supposes stations broadcasting | 
| 


1/, Cf. Tele-Broadcasters' opposition, p. 3: "The figure Valley suggests, 
a total of the separate predictions of revenue by all three applicants, 

is meaningless: the stations are in different cities.” Two of the sta- 
tions being in the same community, this statement is ise acre erro- 
neous. 
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programming in the public interest. While encouraging the establish- 


ment of additional stations, the Commission does not prefer two or 
| 
| 
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three substantial stations to one which can attain the minimum mrm 
or programming in the public interest. This is true even if the pro- 
posed substandard stations which would replace the previously accept- 
able one would serve diverse communities. 

7. Tele-Broadcasters also argues that the loss of all or part of 
KIVA's El Centro revenues would not ruin KIVA. To the contrary, a 
loss of half or even one-third of KIVA's El Centro revenues would 
render KIVA a loss operation. Moreover, added competition would 
decrease KIVA's regional, national and network revenues as well. 
KIVA could not underwrite a permanent loss of this character even if 
other revenue sources wouldcovera substantial part of KIVA's operat- 
ing expenses. 

8. Issues (2) and (3), which propose to inquire into the sufficiency 


of revenues to assure the effectuation of the proposals, naturally flow 


from the economic argument made by Valley. See Bigbee Broadcasting 
Co., 24 RR 497, 500 (1962); Geoffrey A. Lapping, 23 RR 919, 922 (1962). 


9. Asto the separability of the Yuma-E1 Centro market, which 
both Tele-Broadcasters and KXO-TV, Inc. advocate, the disagreement 
may stem merely from the lack of definition of the 
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word "market". From KIVA's point of view, since it serves both 
cities, has studios in both, programs for both and obtains revenues 
from both, Yuma-E1 Centro constitutes one market. These cities, of 
course, are two different communities. Economic injury to KIVA can 
be caused by destructive competition either in Yuma or in El Centro 
or anywhere within KIVA's coverage area. It is of only peripheral 
significance to KIVA whether the coup de grace is administered from 
the right or left. Should the Commission come to the conclusion, how- 
ever, that an additional station can be established somewhere within 
KIVA's service area, it is of great significance fromthe point of view 


of Section 307(b) and from the point of view of the separate communities 


dl 
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involved, where such new station will be located. Therefore, Issue 
(4), a 307(b) issue, was also proposed.— 1/ 

10. If it is found that one more station can be sustained in KIVA's 
market, and that it should be established in Yuma, such determination 
would dispose of the El Centro applications. Were it found, however, 
that the one additional station should be in El Centro, a further determina- 
tion should be made as to which one of the El Centro permittees should 
be permitted to construct. Therefore, standard comparative issues 


were also proposed. 
| 


1/kx0-TV's suggestion for acceleration of KIVA's aplication for re- 
newal of license has been disposed of in Self, 24 RR 1177 (1963); 


Rhinelander Television Cable Corp., 24 RR 1181 (1963); Bigbee Broad- 
casting Co., 25 RR 88 (1963). 
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11. Tele-Broadcasters argues, however, that it would be contrary 
to the rationale of Carroll "'to delay service for hearings whenever a 
problematical question of revenue arises." (Opposition, p. 5) Surely, 
Tele-Broadcasters does not wish to suggest that the three new Stations 
should first go on the air with the "problematical question of revenue", 
(which may drive all or some of the then existing four stations off the 
air), left for decision to the inscrutable laws of economics, regardless 
of the public interest. A slight delay in order to make an intelligent 


decision now is required not only by law but by common sense. 


Conclusion | 
12. In summary, Valley wishes to reemphasize the fact that the 
consolidation of the proceedings which would establish three new tele- 
vision stations within KIVA's coverage area would not only serve ad- 
ministrative convenience by affording a combined decision on common 
grounds of law and fact separately raised, but it would also prevent 
mischief which the narrow outlook of individual determinations would 


cause, and would further afford consideration of those issues of public 
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importance which the scope of individual proceedings, by their nature, 


could not 


[ 230] 
encompass. 
Respectfully submitted, 


Valley Telecasting Co., Inc. 
By: Reed Miller 

Thomas G. Fisher 
Arnold, Fortas & Porter 
* oe OK 


Its Attorneys 
Dated: June 4, 1963 
[ Certificate of Service] 


bell 
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MEMORANDUM OPINION AND ORDER 
BPCT-3100, 3079 


By the Commission: Commissioner Cox dissenting. 

1. The Commission has before it for consideration: (Group 1), 
(a) a "Petition for Reconsideration: filed May 9, 1963, by Valley Broad- 
casting Company, licensee of Station KIVA, Yuma, Arizona (Valley), 
directed against the Commission's action granting the application 
(BPCT -3079) filed by Tele-Broadcasters of California, Inc. (Tele- 
Broadcasters) for a new television broadcast station to operate on 
Channel 9, El Centro, California; (b) an "Opposition to Petition for 
Reconsideration" filed May 21, 1963, by Tele-Broadcasters; and (c) a 
"Reply to Opposition to Petition for Reconsideration" filed June 4, 
1963, by Valley; (Group Il); (@) a "Motion for Stay" filed by Valley on 
May 9, 1963, directed against the grant of Tele-Broadcasters' applica- 
tion; (e) an "Opposition to Motion for Stay" filed May 21, 1963, by 
Tele-Broadcasters; (f) a "Reply to Opposition to Motion for Stay" filed 


ms 
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May 24, 1963, by Valley, directed against (e) above; (g)a "Motion to 
Strike” filed May 27, 1963, by Tele-Broadcasters, directed against 
(f) above; and (h) an "Opposition to Motion to Strike" filed June 11, 1963, 
by Valley directed against (g) above; (Group I); (i) a "Petition for Re- 
consideration", filed May 9, 1963, by Valley, directed against the Com- 
mission's action granting the application (BPCT-3100) of KXO-TV, 
Inc. (KXO-TV) for a new television broadcast station to operate on 
Channel 7, El Centro, California; (j) a "Comment re Petition for Re- 
consideration and Motion to Consolidate" filed May 22, 1963, by KXO- 
TV directed against (i) above; (k) a "Motion to Consolidate" filed by 
Valley on May 9, 1963, directed against the applications described in 
Footnote 1 below as well as the above-captioned KXO-TV and Tele- 


Broadcasters applications? : 


1/ Valley has filed Petitions to Deny applications (BAPCT-328, BALCT- 
4738) filed by Robert Hardy Langill and Robert William Crites d/b a 
Desert Telecasting Company (assignor), and Desert Telecasting Com- 
pany, Inc. (assignee), for voluntary assignment of construction permit 
for Station | 
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[ 506] : 
(1) a "Reply to Comment on Petition for Reconsideration and Motion to 
Consolidate" filed June 4, 1963, by Valley directed (j) above; (m) a 
"Motion to Strike” filed May 27, 1963, by Tele-Broadcasters, directed 
against (j) above; and (n) an "Opposition to Motion to Strike" filed 
June 11, 1963, by KXO-TV directed against (m) above; and (Group IV) 
a "Motion for Stay*filed May 9, 1963, by Valley directed against the 
grant of KXO-TV's application. | 

2. Valley is the licensee of Television Broadcast Station KIVA, 

Channel 11, Yuma, Arizona. Station KIVA provides a predicted Grade 
B or better signal to Yuma County, Arizona and Imperial County in 
which the city of El Centro is located and portions of San Diego and 
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Riverside Counties, California.2/ On July 25, 1962, Tele-Broadcasters 


filed its application (BPCT-3079) for a construction permit for a new 
television broadcast station to operate on Channel 7, El Centro; and on 
September 18, 1962, KXO-TV filed an application (BPCT-3100) for a 
construction permit for a new television broadcast station to operate 
on Channel 7, El Centro, California. On November 5, 1962, Tele- 
Broadcasters amended its application to propose operation on Channel 
9, as well as other changes. On November 21, 1962, Tele-Broadcasters 
amended its application to request waiver of Section 3.613 of the 
Commission's Rules; and on January 17, 1963, KXO-TV amended its 
application to request changes in its facilities. On April 10, 1963, the 
Commission, without hearing, granted both El Centro applications as 
amended; Tele-Broadcasters' proposing to operate on Channel 9, and 
KXO-TVss proposing to operate on Channel 7. 

3. Valley claims standing on the basis that Station KIVA is the 
only television broadcast station operating in the Yuma-E1 Centro area; 
that it covers, within its predicted Grade B contour, both Yuma and El 
Centro; that its revenue is drawn from both communities; that loss of 
revenue in either area will cause it to suffer economic injury; and that 
the operation of one or more new VHF television broadcast stations in 
El Centro will cause such a revenue loss. On the basis of these allega- 
tions, the Commission finds that Valley is a "person aggrieved or whose 
interests would be adversely affected" within the meaning of Section 405 
of the Communications Act. Federal Communications Commission v. 


Sanders Brothers Radio Station, 309 U.S. 470. 


1/ (Continued) 

™ KBLU-TV, Channel 13, Yuma, Arizona, and for voluntary assignment 

of license of Standard Broadcast Station KBLU, Yuma, Arizona, respectively, 
as well as applications (BMPCT-5826) (BMPCT-5849) of Robert Hardy 
Langill and Robert William Crites d/b a Desert Telecasting Company, 

to extend time to complete construction of Station KBLU-TV and to in- 
crease power and make other changes, respectively. In light of the 

present decision, consideration of the motion to consolidate, and the 
pleadings respondent thereto, as respects KXO-TV and Tele-Broad 

casting applications, is moot. 
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2/ Valley also operates community antenna systems which serve Yuma, 
E1 Centro and the Imperial Valley area. 
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4. Valley did not exercise its right, pursuant to Section 309(d) 
of the Communications Act and Section 1.359 of the Rules, to file a 
petition to deny directed against the applications the grants of which 
are now challenged. Petitioner has also made no attempt to show "good 
reason", within the meaning of Section 1.84()2/ of the Commission's 
Rules, for its failure to file an earlier petition and, based on the 
pleadings submitted, the Commission finds that no such reason, in fact, 
exists. Valley now seeks, however, to avoid the limitation imposed by 
Section 1.84(c)(1) and (2y4/ of the Commission's Rules by claiming that 
the public interest is so jeopardized by the El Centro grants as to bring 


this case within the purview of Section 1.84(c)(3) of the Commission's 

| 
3/ Section 1.84(b) of the Commission's Rules provides that, "Except 
where the Commission has denied an application for review without 
specifying reasons therefor, any party to the proceeding, or any other 
person aggrieved or whose interests are adversely affected by any 
action taken by the Commission or by the designated authority, may 
file a petition requesting reconsideration of the action taken. If the 
petition is filed by a person who is not a party to the proceeding, it 
shall state with particularity the manner in which he is|aggrieved or 
his interests are adversely affected by the action taken, and shall show 
good reason why it was not possible for him to participate in the earlier 
stages of the proceeding." | 


4/ Section 1.84(c) of the Rules provides that, "A petition! for reconsidera- 
tion which relies on facts which have not previously been presented to 
the Commission or to the designated authority, as the case may be, will 
be granted only under the following circumstances: 

(1) The facts relied on relate to events which have occurred or 
circumstances which have changed since the last opportunity to present 
such matters; 

(2) The facts relied on were unknown to satitionst until after his 
last opportunity to present such matters, and he could not through the 
exercise of ordinary diligence have learned of the facts in question 
prior to such opportunity; or 


238] 
507] 56 


(3) The Commission or the designated authority determines that 
consideration of the facts relied on is required in the public interest." 
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Rules. We find that Valley's factual allegations are insufficient, partic- 
ularly in light of the specific and uncontroverted factual recitals made 
by Tele-Broadcasters, to raise a public interest question, and for this 
reason, are of the view that the Petitions for Reconsideration filed by 
Valley must be denied. 

5, Valley urges that the revenue potential of El Centro and Yuma, 
combined, is insufficient to support the operation of an additional tele- 
vision broadcast station; that statistics showing population growth in 
the area donot establish that sufficient additional revenues will be 
available to support another station; that Station KIVA's financial posi- 
tion is so unstable that any loss of revenue would revert it to a loss 
operation and require it to go off the air; that even if Station KIVA did 
cease operation, neither of the two permitees could continue their 
proposed operations, since, based on the experience of KIVA in the 
Yuma-El Centro area, the first-year revenue estimates made by both 
KXO-TV and Tele-Broadcasters far exceed the revenue potential of 
El Centro; that even if one or both of the El Centro stations did remain 
on the air after the demise of KIVA, areas currently served by KIVA 
but outside the predicted service contours of either El Centro permittee, 
would lose all local service; and that, therefore, the proposed operation 
of additional stations will result in the degradation and/or cessation of 
service provided by all operating local stations, citing Carroll Broad- 
casting Company v. Federal Communications Commission, 258 F. 2d. 
440. As support for its allegations, Valley states that though Station 
KIVA has shown a net profit for the years 1960 ($5,300), 1961 ($3,642), 
and 1962 ($15,140), it was until 1960, a losing operation and that in 
these profit years a substantial portion of KIVA's revenue was drawn 
from California (March 1961-62: Arizona, $73,690; California, $46,999; 
March 1960-61: Arizona, $82,598, California $78,365 - figures taken 
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from recent renewal application). Valley relies on this latter fact to 
establish, first, that it is dependent on El Centro for advertising revenue 
and, second, that it is sufficiently experienced in and aware of the 
economic climate in El Centro to be able to evaluate its revenue poten- 
tial, particularly as respects the operation of new stations in the eee - 
6. Both KXO-TV and Tele-Broadcasters argue that Valley has 
not alleged sufficient facts to substantiate its claim that the operation 
of an additional station, or stations, in El Centro will result in a net 
degradation of television service in the Yuma-E1 Centro area. Tele- 
Broadcasters challenges Valley's basic assumption that Yuma and El 
Centro, located 50 miles apart, constitute one market. ‘Tele-Broad- 
casters also challenges Valley's allegations of economic instability and 


financial 


5/ Valley also notes that it maintains an auxiliary studio in El Centro 
from which it originates an unspecified portion of its programs. 
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dependence on El Centro's revenue, stating that according to the U.S. 


Census, the population of Yuma increased from 9,145 in 1950 to 23,974 
in 1960 (an increase of 162.2%); the population of Yuma County from 
28,006 in 1950 to 46,235 in 1960; that according to the J. Walter Thomp- 
son Company publication, "Population and its Distribution", retail sales 
in Yuma increased from $21,513,000 in 1948 to $47,909,000 in 1961; 
that retail sales in Yuma County increased from $28,744,000 in 1948 to 
$74,016,000 in 1961; that KIVA's profit before depreciation for the year 
ending March 31, 1962, as shown in its balance sheet submitted with its 
most recent renewal application was $62,253.72; that KIVA's profit 
(after depreciation) for the years 1960-1963 has shown a steady and 
sizeable increase despite the fact that its El Centro revenue has de- 
creased (see Paragraph 4) and that KIVA is continuing to operate as 
the only NBC outlet in the area. Tele-Broadcasters further claims 
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that retail sales figures for Imperial County in which El Centro is 
located are higher than those for Yuma County (1958 retail sales in 
Imperial County were $109,445,000 (Population and its Distribution, 
supra); 79.9% higher than that for Yuma County); that in this setting a 
local station may be expected to generate more revenue than a Yuma 
station. For these reasons, Tele-Broadcasters contends that Valley 
has not substantiated one of the claims basic to its argument that 
public injury will result from the operation of even one new Station in 


El Centro, e.g., that even if KIVA ceased operation, both, and certainly 


one, of the El Centro stations would be forced off the aire! - 


7. In order that the Commission set aside an earlier grant, and 
order a hearing pursuant to Section 405 of the Communications Act, a 
petitioner must make factual allegations at least as substantial as those 
required by Section 309(d) of the Act, e.g., "sufficient to show... that 
a grant of the application would be prima facie inconsistent with sub- 
section (a)". The Commission feels that the facts upon which petitioner 
relies are too inconclusive and generally stated to show prima facie 
that a grant of the applications would be inconsistent with prior made 
findings by the Commission that said grants would serve the public 
interest, convenience and necessity, or to raise any substantial or 
material questions of fact concerning the economic consequences to 


flow from the El Centro grants. 


8/ Although KXO-TV concedes that the El Centro market cannot support 
two new Stations, it controverts Valley's claim that economic factors 
would cause KIVA and even one new El Centro station to cease operation. 
However, KXO-TV also fails to show that the El Centro market is of 
such limited scope, and it cannot, of course, be allowed to stipulate it- 
self into a hearing it has not justified. Thus, the allegations of peti- 
tioner remain pivotal to this decision. 
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8. As is clear from Paragraph 5 above, the only allegations of 


fact uponwhich petitioner seeks to build its argument are that KIVA, 


| [241] 
59 | [510] 


until 1960, operated at a loss; that since that time its profits, though in- 


creasing, have not been sufficient to put KIVA in an economically stable 
position; that a sizeable, though decreasing, portion of its revenue is drawn 
from El Centro; that KIVA has never been able to obtain reveme from El 
Centro equal to the amount estimated as first-year revenue by either El 
Centro permittee; that KIVA serves areas outside the prediced service 
contours of either El Centro permittee; and that KIVA has already lost its 
ABC affiliation to Tele-Broadcasters’/ , thus lowering its revenue poten- 
tial in the area. On this basis, Valley concludes that the operation of even 
one new station in El Centro will result first, in KIVA's going off the air 
and, second, in either the demise of the new El Centro station(s) or the 
substitution of service from one of the El Centro stations, neither of whose 
predicted service contours completely overlaps that of KIVA. The facts 
alleged by Valley are insufficient to support these conclusions. Further- 
more, as noted in Paragraph 6, Tele-Broadcasters has made specific alle- 
gations of facts, uncontroverted by petitioner, concerning population, re- 
tail sales and KIVA's recent profit increases, which tend to show that the 
Yuma-ElCentro area is rapidly expanding economically, and that the argu- 
ments raised by Valley are, therefore, unmeritorious. Specifically, no 
showing has been made that Yuma and El Centro are in fact one market; 
that KIVA's economic position is so unstable as to be fiat to withstand 

a short term decrease in revenue or, in the alternative, that the expected 
revenue loss to KIVA will be of so permanent and sizeable a nature as to 
force KIVA to cease operation; that KIVA has knowledge that specific ad- 
vertisers plan to shift their advertising to the new stations; or that busi- 
ness conditions in Yuma and El Centro are such that no new advertisers 
can be expected to appear to replace those which have been lost. 

9. Even assuming that Valley has alleged sufficient facts to sup- 
port its initial conclusion that a grant of either of the two El Centro 
applications would force KIVA off the air, Valley has failed to allege 
facts clearly related to either of its alternative second conclusions, 


(a) that the El] Centro station(s) would also have to cease to operate or 
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(o) that if KIVA alone goes off the air the public will be injured since 
people currently served by KIVA will not be served, according to 
predicted service contours, by either El Centro permittee. As respects 
(a) above, Valley's estimates of El Centro's revenue potential are 
clearly inconclusive, since they fail to account for the facts that KIVA 
is not an El Centro station; that additional local advertising may be 


generated by the licensing 


ava lost its CBS affiliation to KBLU-TV, Yuma, Arizona, but is 
still the only NBC affiliate in the area. 
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of new stations to El Centro proper; and that the proposed service con- 
tours of both El Centro permittees extend further into the Imperial 
Valley than does that of KIVA. Valley has also failed to support the 
necessary last step in this argument, that, even assuming that the El 
Centro stations could not survive, the demise of the new stations would 
precede that of KIVA. In light of the fact that KIVA is an operating 
station with some following of audience and advertisers, this conclusion 
appears, absent some allegation of facts to the contrary, clearly un- 
warranted. As respects (b) above, although KIVA notes that the KIVA 
service contour encompasses areas which will not be served by either 
of the El Centro'stations, and contends that these areas will thus lose 
all "local service’, no showing is made as to the number of people to 
be so affected. Furthermore, no cognizance is given to the fact that, 
as noted by Tele-Broadcasters, the new El Centro stations will provide 
the first city grade service to El Centro, Calexico and Brawley, com- 
munities of 16,811, 7,992, 12,703 population, respectively, and pre- 
sumably receiving only Grade B service from KIVA; and provide the 
first Grade A coverage to parts of the Imperial Valley. KIVA mentions, 
in a footnote to its Reply to Opposition to Petition for Reconsideration 
against Tele-Broadcasters, that economic difficulties will necessitate 
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that the El Centro stations provide a lower quality of programming than 
that currently carried by KIVA. This statement is totally unsupported 
by showings of either the quality of KIVA's existing programming or 
specific knowledge that the El Centro permittees will be unable to live 
up to the program proposals contained in their application. 

10. The Commission recognizes the difficulty involved in pleading 
specific facts in support of an economic issue. It is clear, however, 
that to justify the delay and expense to the applicant of a post-grant 
hearing, coupled with the necessary postponement of the operation of a 
station, the operation of which has already been found to be otherwise 
in the public interest, the petitioner must at least allege facts which 
are sufficiently specific and related to the economics of broadcasting 
and of the area which he proposes to serve, to raise a substantial 
question as to the ability of the area involved to support another broad- 
cast station without loss or degradation of service to the public. Since 
petitioner has failed to make such a showing, the Petitions for Recon- 
sideration filed against the grants to Tele -Broadcasters and KXO-TV 
must be denied. [243] [512] | 

In view of the foregoing, IT IS ORDERED, This 30th day of July, 
1963, that the Petitions for Reconsideration filed by Valley Broadcast- 
ing Company, ARE HEREBY DENIED and its Requests for Stay ARE 
DISMISSED as moot. | 

FEDERAL COMMUNICATIONS COMMISSION 


Ben F. Waple | 
Secretary | 


Released: August 1, 1963 
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ication FEDERAL COMMUNICATIONS COMMISSION ~_ Section 


; Name of Applicant 
FINANCIAL QUALIFICATIONS BLORKDROADCAS PERS OF CALILP. NOs 
OF SRCADCAST APPLICANT Re re re . 


| The Commission is seeking in the qestions that follow information as to contracts and arrangements now in existence, as well as A 
© any arrangements or negotiations, written or oral, which relate to the present or future financing of the station; the questions H 
mst be answered in the light of this instruction. 


} 2. ve estirated initial costs of making installation for which application 1s made. If performed urer a contract for the ¥ 

fo eo .cted work, the facts as to such contract mst be stated in lieu of estimates as to the several items. In any event, the cost 4 

| shown must be the casts in place and ready for service, including the amounts for labor, supervision, materials, supplies and 4 
freight. Cast items such as professional fees, mobile equipment, non-technical studio furnishings, etc. should be incluted under 


"Other Items" below. 


3 Transmitter proper } Antenna system, Incluting anterma- 
ineluting tubes | ground system, camling equipment, 

j | transnission line 
i 

| 

| 


Frequency ard 
modulation manitors 


Studio technical equiprent, 
microphones, transcriptian 
equipment, etc. 


SLO e2S s 12,000 $ 2,700 « 15,000 

' 2 $ 

} Acquiring land Acquiring, rematel-| Other items Itemize Total Give estimated cost of Give estimated i 

; ; ing, or conmstruct- | operation for revernes for 

{ | ing buildings | Poestewir ing first year first year ig 
1 

| Staeese |eteece ae Syooe $53,126 100,000 ¢ 110,000 

{ b. State the basis of tie estimates in (a) above. 

{ . 

i BaseGg on amperience and aévice of consulting engineers and 

: DCL MARULACEUTersS i 


ee. 


} c. The proposed construction is to be financed ond paid for in the following manner (inelucing specified statements as to the i 
’ approxinate arwamt to be met and paid for fram each source.) The financial plan should provide for any additional constructian 
certs should the actual cost exceed ithe orizinal estimated cost, am also for the early operation of the station in the ‘ 
event operating, expenses should exceed operating revenues; 4 


Existing Capital | ew Capital =| Loans frar hanks | Profits Credit, deferred 4 
| ‘ or oUrrs | frar existing payments, etc. 
| | operations | 
¢ | ~ 
ls S257 006 "is $45,000 
1 2. @& <Attacn as Lxhivit No. 4 detailed balance Sheet of applicant as at the close of 4 month within 90 days of the date of { 
‘ the application showin: applicant's financial position. If the status and carposition of any assets amd liabilities on the bal- 
j ance steer are not clearly defined by their respective titles, attach as Fxhibit No. schedules which give a complete an f 


alysis of sneh from, 
+ Attech as Exhibit No. 1) a statement showing the yearly net incame, after Federal incame tax, for each of the past 2 years, 
received by applicant from the varias types of activity in which he was engazed or fram any other source. st 


3. furnisn tie following information with respect to the applicant only. If the answer in "one" to any or all items, specifi- 


rE 
ally so state: 


Cs 
j a. aAmamt of furs on depcait in bank or other depository b. Name and address of the bank in which deposited 
WS yp See joa. Of Amecxica, San Prancisco 
| alifozrnia 


c. Nam arr adiress of the party in whose name the money is deposited 


= oe, - 

SCR DEIe Cas cess: Of CeLen.,. Gne. ~o72S Tieleose AVew, Los Andeles 
California 

Contitias of deposit (in trust, savirgs, subject to check, on time deposit, who may draw on accom: > what purpose, a 


or over comiticn) 


Cn Echos Lot -coleral corpolace purdsoses 


: e. Wheter the funds were depositec for the specific purpose of constructing ard oyerating the statim 


voneral corporate purposes. 


re 
t 


347293 O-GO—2 


icast Application STATENENT OF 
(A) Attach as Exhibit Now the original or one exact 
copy of the program log for the seven days comprising the cam 
POSsite week analyzed in the preceding paragraphs. (If original 
logs are submitted they will be returned.) 
(b) WHAT year S composite week has been analyzed in the fore 
ROIng paragraphs? 


bo Will Ue proposed station be 
ACf{liated with any network? yes [7] 0 (al 
of the answor is "Yes", give the name of the network. 


TI D¢ prekiee! 


Attach as Exhibit No. ry @ narrative statement on the 


policy to be pursued with respect to muking time available for 
the discussion of public issues, including illustrations of the 

' types of programs to be broadcast and the methods of selection of 
subjects and participants. 


$ 
> 


if uuis aplication is for an 
authorization, will the programs, aS so (TJ 


Any AM Station Operatiry In the lame ares be duplicated? 
Ue answer Is yes, ( 


How miny hours per day will be 


devoted to duplicated programs? 
——>____- -— 


co) Drang 


(c) What kinds of programs (mus scr ,| Sports, ete.) 
duplicated? 


lelohotukar 
a eee we o, 
Ge” State the average numer 


Oo MRI: 
3 GR 


Beene 


Parobey 
activity other than broadens 
engaged or financially) inter 
If this i an amplication fo 


Lie i 
oO data for the past Jicense ree 


iV prineiples con 
LEDOrs apt 


editor: 


cast licensees. 


ral 


STA 
aan 


eused in advertising or priawir 


Ours per week which will pe 
2, ef business, profession or 
Ting inf whieh the apmlicant as 
‘sted oer directly or indirectly. 
rorenewal of license, show this 
riod alsa, 

i 

i 

i 


lu. If the data furnisnet in respons to t 


Questions In this 


Section 
station 
setting 


desires 


TV do not in the apmlicant''s opinion adequately reflect 
operation, attach as pxtabalt NOw A Statement 
forth any additional nrogran data tat We anplicant 


w call W tie Commission's! attention. 


(If tue avpli- 


If this application is for a television authoritation, will programs 
Local Live 


If "Yes", will programs be: 


network [7] 


t feels that the program material classified in Paragranh wz 
ceptiple of classifications otter Usa wise listed te 
TMplement Paragraph 2 with an prmtanatory STATOMent in 


Ss kxhibit.) i 


| 
be broadcast in color? i Yes (7) 


0D Loca) stade (7) ees 


State applicant's general plans for staffing the station, including the number of emloyees in each! department (2.6. NPOgSAT, 


commercial, teeimical, etc.), and the names, residence and citizenship of the genera] manager, sta 
> department heads who have been employed or whom the applicant expects to employ.! 


director and ot: 


no DeExXSse: 
es cicigens. 


A RA eh laksa ee Ase 
SCNACLAL ..GnageLr 
a47 eas 
Dos CSMasw 
=. saAaAta 
-CClS 


AMOWICOXTS 


th 


tion manwer, progran 
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FEDERAL COMMUNICATIONS COMMISSION - Section 


F CIAL Name of Applicant 
INANCIAL QUALIFICATIONS ce r 
OF BROADCAST SPPLICANT : Tele-Broadcasters. of Calif., Inc. 


a oas 


a 


The Comission {s seeking in the questions that follow information as to contracts and arrangements now in existence, as well as 
any arranmzerents or negotiations, written or oral, whieh relate to the present or future financing of the station; the questians 
mist be answered in the light of this instruction. 


5 EEE 


| 


1. a. Give estimated initial costs of making installation for which application is mde. If performed umier a contract for the 
camleted work, the facts ax to such contract mst be stated in lieu of estimates as to the several items. In any event, the cost 
shawn mst be the casts in place and ready for service, including the amounts for labor, supervision, materials, supplies and 
freight. Cost items such as professional fees, mobile equipment, nontechnical studio furnishings, etc. should be included under 
"Other [tens" below. 


Trarsmitter proper Antenna system, including antenna- Frequency and Studio technical equiprent, 
including ties ground system, campling equipment, modulation monitors microphones, transcription 
| transrission line equipment, etc. 


| ¢ 80,780 s 35,000 


| Acquiring, remotel-| Other items Itemize Give estimated cost of Give estimated 
| ing, or construct | operation for revenues. for 
| ing buildings \ first year first year 
| 

| | 

| | 


is Leased « 10,000 2: s 120,000 s 130,000 


bp. State tie basis of tre estimates in (a) above. 


Based on experience and advice of consulting engineers and 
equipment manufacturers. 


ce. Te proposed construction fs to te Ninaneed ana paid for in the following manner (including specified statements as to the 
approxinate amamt to be met and paid for from each source.) The financial plan should. provide for any additional construction 
costs should the actual cost exceed the original estimated cost, and also for the early operation of the station in the 


event operating expenses should exceed operating revenues? 


Existing Capital | Mew Capital | Loans frar banks | Profits Credit, deferred 
| | or others ' fram existing payments, ete. 
i\From Par entorerations 


i's 80,000 is 
@ detailed balance Simet of applicant as at ue close of a month within 90 days of the date of 
the application showing applicant's finmneial position. If the status and carposition of any assets and Habilities on the bal- 
ance Sieet are not clearly defined Ly their respective titles, attach as Fxhibit do. schedules which give a canplete an- 
Alyveis of such irerms. 
b. Attach as | bit No. @ statement showing the yearly net income, after Federal incam tax, for earh of the past 2 years, 
hy applicant fran the various types of activity in which he was engared or from any other source. 
Scie Tollewing information with respect to the applicant only. If the answer in "\one" to any or all items, specifi- 


chilly so state: 
b. Name and address of the bank in which deposited 


Bank of America, San Francisco, 
| California 
c. dam ard adress of the party in whose name the money is depar ite? 


Tele-Broadcasters of Calif., Inc., 5723 Melrose Ave., Los Angeles, Calif. 


———_—_— 
a. Cortitions of deposit (in trust, savings, subject to check, on thre deposit, who may draw on account and for what purpose, 


or oer comition) 


On deposit for general corporate purposes 


te funds were deposited for the specific purpase of constructing and operating the station 


No. For general corporate purposes. 


BEST COP 
from the origi 


i f. 
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CALCULATED COVERAGE CONTOURS 
NEW TV STATION - EL CENTRO, CALIFORNIA 


CHANNEL 9 - 54.9 KW - 604' 
GAUTNEY & JONES 


‘RADIO ENGINEERS WASHINGTON, D. C. 
October, 1962 


Y AVAILABLE 
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PeC.C. FORM NO. 351-8 UNITED STATES‘OF AMERICA File noe BPCT-3079___. 
Fedrucry isss FEDERAL CONHUNICATIONS COMMISSION Coll Letters  XECC-TV 


TELEVIS LOX BROADCAST STATION CORSTRUCTION PERMIT 


Sudject to the provisions of the Communications Act of 1934, subsequent 
ACES, ANG Treaties, and Commission Rules nade thereunder, and further subject to 
conditions set Torta in this permit, t/authority is heredy granted to 
mae nnnwe nn nnn anna na PELE BROADCASTERS CF CALTMORNTA, INO. ent 
SO construct a television droadcast station located and deseribed as follows: 
a- Station location: State 
2. Trassnitter location: 


North Latituce: Seconds__ 40 oe 
West Longitude: geconds___38___ 


Transaitter: 


Visa} ; 
Make anc type ROATTSUIAN 0. = 22 ROA TE-LLAR 


Ratec power uti _ikw) peak. ___ 7278 __ébk( 2 ___km) 
Antenna: . 

Make ana type RCA TF-6AH, 6-section, Superturnstile 

Horizontal field pattern: Onanidirectional 


aN 


Overall delight adove ground 
odstruction marking specifications in accordance with__ Paragraphs 1, 3, 5, 


24, 2) and 22 of FOC Form 715, attached. 


eee Se oe eee ee a a wo on er we eee ewww ewww eons 


Operating assignnent: 
Frequeacy ___ 186. (Channel now... 9 1) 


24.8 .ad% (__30__kw). 
~-7-8.adk(__ 6 ew). 


Hours of operation - ynolinited. 

Date of requ red commencement of construction. _ __. JUNE 10, 1963 
Date of required completion of construction SCE:DER_104_3963_._ 
Equipment and program tests shall de conducted only pursuant to sections 
3.628 and 3.629 of the Commission Rules. 

This permit shall de automatically forfeited if the station is not ready 

for operation within the time specified or within such further tine as the 
Commission may allow unless completion of the station is prevented by causes 
not under the control of the permittee. See Section 1.314 of the Cone 


miesion Rules. oe. 
if Thia construction permit consists of this page and pages m= 


Dated this 


~ 
Fd Yo 
(Gh Washington, oO. eo” keting "7-77 
ak 
Niel ar ' is fs 


BEST COPY AVAILABLE 
from the original bound volume 


[ Rec'd May 9, 1963 - F.C.C.] 
[407] 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 


PETITION FOR RECONSIDERATION 
[BPCT-3079] 


Valley Telecasting Co., Inc., licensee of Television Station KIVA, 
Yuma, Arizona (hereinafter "Valley" or "KIVA"), pursuant to Section 
405 of the Communications Act of 1934, as amended, Section 1.84 of 
the Commission's Rules and Regulations, and also with reference to 
Section 1.16 of the Rules and to Section 319(c) of the Act, respectfully 
petitions that the Commission's action of April 10, 1963, announced on 
April 11, 1963, 1/ granting the above-captioned application without 
hearing be reconsidered, set aside, rescinded and vacated, and that the 
above-captioned application be designated for hearing on the following 
issue: | 

To determine what economic effect the grant of the instant 
application would have upon the operation by Valley Telecasting 

Co., Inc. of Television Station KIVA, Yuma, Arizona, and whether, 

in the light thereof, the grant of the instant application would be 

in the public interest. 


1/Ec¢ Report No. 4599, Public Notice-B, April 11, 186, Mimeo. 
No. 33983. 


[ 408] 
In support of its petition, Valley submits the following: 
1. Valley's Interest 
1. Valley is the licensee of Television Station KIVA, operating 
on Channel 11 in Yuma, Arizona. The station's transmitter is located 
close to the United States-Mexico international boundary line on the 
California side of the Arizona-California state lines, about 8 miles 


[ 408] 

68 
West of Yuma. KIVA's service contours encompass not only the Yuma, 
Arizona, area but also a significant portion of the Imperial Valley in 
California. These contours cover, on the California side, El Centro, 
Imperial, Brawley, Holtville, Calexico and other communities, 


2. As a station serving the Yuma-E1 Centro market, in addition 


to its main studio in Yuma,2/ KIVA also maintains an auxiliary studio 


at 449 Broadway, El Centro, California. A significant percentage of 
KIVA's local programming originates from its El Centro studio. A 
significant portion of Valley's revenue also results from its service 
to El Centro and to the Imperial Valley. For instance, according to 
figures submitted with its recent renewal application, during the 12 
months ended March 31, 1962, $73,690.52 of KIVA's local revenues 
came from Arizona and $46,999.62 from California. During the same 
period, ended March 31, 


L/ KIVA's main studio is located at the transmitter site in Imperial 
County, California. However, commencing May 15, 1963, its main 
studio will be located within the city limits of Yuma, Arizona (see 
BMLCT-126). 


[ 409] 

1961, the figures were Arizona: $82,598.47; California: $78,365.46. 
Programming for the California listeners and revenues derived from 
such service, therefore, are an important part of KIVA's operations, 

3. As was recited in Valley's Petitions to Deny the applications 
of The New England Industries, Incorporated, for a permit to construct 
a new television station in Yuma, Arizona (BPCT-2969), and of Robert 
Hardy Langill and Robert William Crites d/b/a Desert Telecasting 
Company and of Robert William Crites t/a Desert Broadcasting Company, 
to assign the construction permit for a new television station and the 
license for Station KBLU, Yuma, Arizona (BAPCT-328 and BAL-4728), 
which petitions and related pleadings are incorporated herein by 


reference, until a very recent date, KIVA has been a perennial loss 


[ 410] 
69 
operation whose total operating deficit once exceeded $400,000. Never- 
theless, KIVA has continued to provide service in the public interest 
because of its hope eventually to develop KIVA as a self-sustaining 
operation. The modest profit showing during the past three years. 


which did not significantly reduce KIVA's enormous losses, lent some 


justification to KIVA's hope for a viable economic operation in the 


Viva first showed a net profit in 1960. The net profit figures for 

the past three years were $5,300 in 1960, $3,642 in 1961 and$15,140 

in 1962. The net operating deficit as of March 31, 1962\ was $383,233.96 
(see 1962 license renewal application BRCT-261). 


[ 410] 
distant future. At the present, however, KIVA's economic status and 
the economic conditions of the Yuma-E1 Centro market are such that 
even a Slight reduction in KIVA's revenue would again doom KIVA to a 
loss operation status. Should such a reduction be the result, not of a 
temporary economic fluctuation, but of permanent economic competition, 
KIVA would no longer be justified in hoping for an eventual recovery of 
its losses and would be financially unable to keep the station on the air 
for a sustained period. Because of KIVA's precarious financial situa- 
tion, the loss of even a fraction of its California revenues would drive it 
off the air. Therefore, Valley isa "person aggrieved or whose interests 
are adversely affected" by the announced Commission action, granting 
the above-captioned application, within the meaning of Section 405 of 
the Communications Act and appropriate Commission Rules. 
2. The "Carroll" Issue | 
4. As was set forth in detail in the pleadings incorporated by 
reference, the eventual demise of KIVA because of destructive competi- 
tion in a marginal market transcends the private concern of KIVA and 
directly affects the interest of the public. The local service provided 
by KIVA in the El Centro and Yuma areas would not be replaced by the 
station or stations which would drive KIVA off the air. Their limited 
service, employing restricted hours of operation and minimal coverage, 


would leave 


[411] 70 


[ 411] 
certain communities now within the coverage area of KIVA without any 
local service whatsoever. Moreover, because of the limited revenue 
source to which the proposed new station would have access, resulting 
from the economic as well as the geographical limitations of its market, 
the new station itself would eventually have to sign off the air. 

5. For instance, as was shown above, KIVA's California revenue 
sources, to which the wide coverage and other advantages of the KIVA 
service make KIVA a much more attractive buy than would the small 
facility proposed by Tele-Broadcasters, did not even come near to 


spending $130,000, the estimated revenue of Tele-Broadcasters for the 


first year. Obviously, if the proposed new station only realized a 


fraction of its overly optimistic revenue expectations, and such revenue 
were carved out of KIVA's current meager income, KIVA would be 
sentenced to sustain losses which it could not long endure. Moreover, 
under no circumstances could the new station obtain sufficient revenues 
(which it estimates at $130,000 for the first year) from the already 
exhausted 


1/ The seriousness of Tele-Broadcasters' market research is reflected 
by the fact that the $130,000 revenue figure was estimated in an amend- 
ment wherein the cost was estimated at $120,000; whereas, in the original 
application it submitted an estimated revenue figure of $110,000 based 

on $100,000 cost. In KIVA's experience in the market, a $20,000 
difference in annual revenues is quite significant and may determine 
whether the proposed station will stay in business or not. 


[ 412] 
El Centro market to be able to remain onthe air. The ultimate result, 
therefore, would be the destruction of all local television service in the 
El Centro-Yuma market contrary to the Commission's priorities in the 
allocation of television channels and contrary to the public interest. 
Federal Communications Commission v. Sanders Brothers Radio Station, 


309 U. S. 470, 9 RR 2008 (1940); Carroll Broadcasting Co., v. Federal 


[ 448] 
71 


Communications Commission, 103 U.S. App. D.C. 346, 258 F. 2d 
440, 17 RR 2066 (1958). | 

WHEREFORE, the premises considered, the peck of the above- 
captioned application should be reconsidered, set aside, rescinded 
and vacated and should be designated for hearing on the issue as re- 
quested or on such other and further issues which the Commission may 
deem proper under the circumstances. | 


Respectfully submitted, 

Valley Telecasting Co., Inc. 

By: Reed Miller 
Thomas G. Fisher 

Arnold, Fortas & Hoes 

* Ok 


Its Attorneys 
Dated: May 9, 1963 


[Rec'd May 21, 1963 - F.C.C.] 
[ 439] 
OPPOSITION TO 


PETITION FOR RECONSIDERATION 
[BPCT-3079] 


* 


[ 448] 
$64,016,000.— u/ Although it might be expected that valley would have 
included the current estimates by the Yuma Chamber of Commerce or 
some other local source for expansion of Yuma's population and business, 
this was not done. Valley has offered no revenue or profit figures for 

the year ended March 31, 1963, so it is impossible to state current 
operating revenues from California or current profits! Nevertheless, 

the figures cited indicate that KIVA's long term financial prospects are 
good. ! 


[ 448] 


11. Equally without factual support is Petitimer's second basic 
allegation, that Tele-Broadcasters' E1 Centro station is doomed to fi- 
nancial failure. Asa starting point, the 1961 edition of J. Walter 
Thompson, supra, gives total retail sales for 1958 for Imperial County 
as $109,445,000. This is 70.9% higher than for Yuma County. In its 
Petition, Valley points out that during the 12 months ended March 31, 
1962 KIVA derived $73,690.52 of local revenue from Arizona, As a 
rough estimate, it would follow that there is some $125,000 in local 
television revenue potential in Imperial County. Admittedly, this is 
not definitive market research but it is sufficient answer to the Peti- 
tion which gives no facts at all. It is not surprising that KIVA-TV has 
not developed this revenue since KIVA-TV is identified with another 
city some 50 miles away and affords only marginal coverage to the 
Imperial Valley. By the same token, the fact that KIVA did develop 
$78,365 in California revenue in the year ended March 31, 1961 under 
these circumstances tends to validate an estimate of good potential. 
Tele-Broadcasters has very carefully estimated its revenue potential 


and 


Li It is to be noted that Arizona had the fourth highest growth rate among 
all states under the 1960 U. S. Census, having increased in population 
73.7% since 1950. Yuma itself had one of the largest rates of increase 
in the state, 162.2%. 


[454] 


[Rec'd May 24, 1963-F.C.C.] 
REPLY TO OPPOSITION TO MOTION FOR STAY 
Valley Telecasting Co., Inc., licensee of Television Station KIVA, 
Yuma, Arizona (hereinafter ''Valley"), wishes to call the Commission's 


attention to the importance of a speedy ruling on its interlocutory re- 


[ 484] 
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quest for a stay and hereby files the following reply to the "Opposition 
to Motion for Stay" by Tele-Broadcasters of California, Ine. (hereinafter 
"Te le-Broadcasters"), filed on May 21, 1963: 

1. Valley petitioned that the Commission designate the above- 
captioned matter for hearing because of the grave public interest 
questions raised by the poverty of the El Centro, California - Yuma, 
Arizona, television market. Beyond its jurisdictional allegation show- 
ing economic injury to itself, Valley also alleged and showed injury to 


the public. One of the weighty questions raised by its pleadings is 


whether El Centro, California, in addition to its presently existing 


television 


[Rec'd June 4, 1963 - F.C.C.] 
[ 484] 

REPLY TO OPPOSITION TO PETITION FOR RECONSIDERATION 

Valley Telecasting Co., Inc., licensee of Television Station KIVA, 
Yuma, Arizona (hereinafter "Valley" and KIVA"), submits the following 
reply to the Opposition of Tele-Broadcasters of California, Inc. (herein- 
after 'Tele-Broadcasters"), filed on May 21, 1963: | 

1. Most of the arguments contained in Te le-Broadcasters' opposi- 
tion are based upon one fundamental, material error of fact, that is to 
say, that the coverage areas of KIVA and the Tele-Broadcasters’ sta- 
tion will be comparable. It should be made very clear at the outset that 
this is not the fact. The coverage area of the station which Tele-Broad- 
casters proposes to establish in E1 Centro, California, is much smaller 
than that of Station KIVA, Yuma, Arizona, While KIVA serves Yuma as 
well as El Centro and the Imperial Valley, not only by a reception 


service, but also | 
| 


[ 485] 
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[ 485] 
by a transmission service,- Tele-Broadcasters' operations would be 
confined strictly to El Centro and its service area and would not reach 
Yuma and the other sizeable areas served by KIVA. Thus, Tele-Broad- 
casters does not propose to offer "substitute service to that of KIVA. 
2. This important fact has many significant consequences. The 
dictum in the Carroll case, upon which Tele-Broadcasters relies, 
stating that the public is not concerned with whether it gets service 
from A or from B or from both combined, has no applicability in this 
situation. Instead, the applicable quotation from Carroll is that which 
States ''The public interest is affected when service is affected." 
Should Tele-Broadcasters drive KIVA off the air, service would be af- 
fected because Yuma and other substantial areas would be totally de- 
prived of its only local television service without any substitute service 
from Tele-Broadcasters. 
3. Under the facts of this case, the loss of service occasioned by 


the demise of KIVA would ipso facto constitute a 


Ly, 


— There is no justification for characterizing KIVA's Grade B service 
as "marginal", as Tele-Broadcasters does in its opposition. KIVA'ts 
signals in El Centro and in the Imperial Valley are not only technically 
excellent and useable but a part of its programming is specially de- 
signed for its audience in these areas and originates from KIVA's El 
Centro, California, auxiliary studios. 


2/ Carroll Broadcasting Co. v. Federal Communications Commission, 


103 U.S. App. D.C. 346, 258 F.2d 440, 17 RR 2066 (1958). 


[ 486] 
public injury. Tele-Broadcasters' argument, perhaps applicable where 
Substitution of existing service is proposed, that injury to an existing 
station is not injury to the public, is misdirected to facts which do not 
obtain in this case. 
4. Furthermore, because of the above facts, in order to bring 
this matter within the doctrine of the Carroll case, supra, KIVA need 


[ 487] 
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not conclusively show, as Tele-Broadcasters contends, that, if this 
application were granted, not only would KIVA be driven off the air, 

but ultimately Tele-Broadcasters would fail as well. The bankruptcy 
of KIVA alone is sufficient to deprive a large segment | of the population 
of all local television service. To be sure, Valley believes that Tele- 
Broadcasters, itself, would also fail to survive. However, in order to 
establish its prima facie case under Carroll, Valley need not attempt 
to forecast which station, KIVA or Tele-Broadcasters, would fail 

first, or whether Tele-Broadcasters would fail at all. Generally, the 
public may not be interested in which station survives. However, under 
the particular facts of this case, the public interest requires that KIVA 
continue to provide the service which Tele-Broadcasters could not, in 
any event, provide. 


5. In order to show that KIVA could not survive under competi- 


tion from Tele-Broadcasters, Valley has demonstrated) its total net 


operating income, its total net operating loss, 


[ 487] | 
| 
its gross revenues from El Centro, and the factual basis for its belief 


that the local revenue potential is completely exhausted. Using these 
figures one can quickly conclude that it is impossible for Tele-Broad- 
casters to obtain the $130,000 operating revenue per year which it needs 
to survive; that whatever amount of revenue it obtains would have to 
come out of Valley's El Centro revenues; that even a realization of a 
fraction of Tele-Broadcasters' ambitions would sink Valley below the 
break-even point; that should Tele-Broadcasters be able to sustain its 
operations for any period of time, its competitive consequences on 
Valley would be to deprive Valley of all incentive and financial possi- 
bility of staying in business and that, therfore, as a result of Tele- 
Broadcasters' competition, KIVA would be driven off the aie! Further- 
more, as explained above, the service lost to the public because of the 
demise of KIVA would not be supplanted or substituted by service of the 


competitor who would cause the loss. 
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6. The courts and the Commission have never set forth in de- 
tail what specific data are required to prove destructive economic in- 
jury. Nor was this necessary since a case-by-case determination of 
the merits of each case, as contemplated by Carroll, supra, does not 


lend itself to rigid guide lines. It 


1/, It was further shown that the quality of programming which Tele- 
Broadcasters could afford to broadcast under these economic circum- 
stances would constitute a degradation of television service in El 
Centro. 


[ 493] 
CONCLUSION 

14. Tele-Broadcasters' legally erroneous theories concerning 
the applicability of the Carroll case do not apply to the peculiar facts 
of this case, where Tele-Broadcasters does not propose service which 
would substitute for the existing broadcast service of Valley. Thus, 
while Valley has shown sufficient facts in its petitionfor reconsideration 
(without cross-reference to other important pleadings in related cases) 
from which it can be reasonably concluded that both Valley and Tele- 
Broadcasters would fail because of ruinous economic competition, for 
the purpose of the Carroll issue, it is sufficient to show that Valley 
would have to go off the air if Tele-Sroadcasters were permitted to es- 
tablish its proposed new television station, thereby depriving a sizeable 
population in a substantial area of all primary local television service. 
Therefore, regardless of any procedural imperfections in bringing this 
information to the Commission's attention, the public interest requires 
a hearing on the issues raised in Valley's petition. 

Respectfully submitted, 


Valley Broadcasting Co., Inc. 
By: Reed Miller 

Thomas G, Fisher 

Arnold, Fortas & Porter 

ard 


Dated: June 4, 1963 Its Attorneys 
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[ 502] 
[Rec'd June 11, 1963 - F.C.C.] 
OPPOSITION TO MOTION TO STRIKE 

Valley Telecasting Co., Inc. (hereinafter "Valley") hereby opposes 
the Motion to Strike filed by Tele-Broadcasters of California, Inc. 
(hereinafter "Tele-Broadcasters'') on the following grounds: 

1. Tele-Broadcasters' Motion to Strike is based on the false 
premise "that the question of whether more than one station can exist 
in El Centro is entirely unrelated to the basic contention of Valley that 
no more than one station can exist in Yuma and El Centro combined." 
(Motion to Strike, p. 2) Proceeding from this illogical point of departure, 
Tele-Broadcasters incorrectly argues that KXO-TV, Inc.'s comment 
that El Centro can support but one new television station is not respon- 
sive to Valley's position and should be stricken. Furthermore, Tele- 


Broadcasters contends that Valley's summarization of KXO's comment, 


[ 503] | 
presented as only one ground in support of several arguments made in 
Valley's Reply to Opposition to Motion for Stay, vitiates the entire 
pleading of Valley which should therefore be stricken. | 

2. Valley is confident that the Commission will see through the 
transparent sophistry of Tele-Broadcasters' position. The truism need 
not be belabored that if the combined market of two cities cannot sustain 
even one new station, then a fraction of that market is, a fortiori, less 
likely to be able to sustain two new stations. The allegation of the 
former includes the allegation of the latter. Moreover, the narrow 
point advanced by Tele-Broadcasters, even if valid, (which Valley 


does not concede), cannot support a motion to strike Valley's entire 


[ 503] 
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pleading which deals with a variety of matters, such as standing, 
irreparable injury and likelihood of success on the merits. 
3. Therefore, the Motion to Strike should be denied. 
Respectfully submitted, 


Valley Telecasting Co., Inc. 
By: s/ Reed Miller 

/s/ Thomas G. Fisher 
Arnold, Fortas & Porter 
* KOK 


Its Attorneys 


Dated: June 11, 1963 


[ Certificate of Service] 
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[Rec'd December 5, 1961 - F.C.C.] 
[515] 
PETITION TO DENY 


——TBPCT-2969] 

Valley Telecasting Company, licensee of Television Station KIVA, 
Yuma, Arizona (hereinafter called "Valley"), pursuant to Section 
309(d)(1) of the Communications Act of 1934, as amended, respectfully 
petitions that the above-captioned application for a permit to construct 
a new television station in Yuma, Arizona, be denied. The principal 
ground assigned for this petition is that, as will be detailed below, be- 
cause of the destructive economic competition which would follow a 
grant of the above application, Yuma, Arizona, would be totally deprived 
of television service and, therefore, a grant of the above~entitled appli- 
cation would not be in the public interest, convenience and necessity. 
Furthermore, Valley wishes to point out other defects in the above 
application which indicate that serious questions exist as to whether 


or not a grant of the application would serve the public interest. 
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A. Valley's Interest 

1. Valley Telecasting is the licensee of Television Station KIVA, 
Channel 11, Yuma, Arizona. It operates with full power and maintains 
studios at its transmitter site near Yuma as wellas an auxiliary 
studio in El Centro, California. Valley is affiliated with and is carrying 
programs of ABC, CBS and NBC. Station KIVA serves Yuma County 
in Arizona, Imperial County in California, as wellas portions of San 
Diego and Riverside Counties in California. Except for a Mexican 
television station, which programs predominantly in the Spanish lan- 
guage, and which serves part of the above market, and possible fringe 
service from San Diego and Los Angeles, which can be received only 
by exceptionally high and expensive home antennas, KIVA is the only 
television station serving Yuma, most of Yuma County, El Centro, 
other nearby cities, and most of Imperial County. | 

2. Despite of its apparently favorable position, Valley has been 
unable substantially to expand or increase its local advertising rev- 
enues. Its financial history reflects a struggle for survival. KIVA's 
first ownership, which put the station on the air in 1953, was forced 
to undergo an arrangement for creditors under Chapter XI of the 
Bankruptcy Act in 1957, and the station ownership was transferred to 
new owners. Since that time the station has made inbeneive efforts to 
improve its operation, Improved transmitter, antenna, microwave and 
projection equipment have been installed and the El Centro auxiliary 


| 
studio has been established. These improvements have enabled KIVA 


to televise improved and more varied programming at maximum power 


to an enlarged audience. 


[ 517] 

3. As a consequence of these efforts, KIVA, for the first time 
durings its existence, closed the year of 1960 with a profit -- of 
$5,303.00. This first gain, however, affected the operating deficit, in 

| 
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excess of $400,000, but ina small way. An analysis of the profit and 
loss statements during the current fiscal year, copies of which are 
attached hereto, (which also show the 1960 figures for the same 
months), indicates that the small profit of last year does not prove a 
general upswing. 

4. For instance, for the seven-month period of March 1 to 
October 31, 1961, the local advertising income, which is income from 
the Yuma area itself, was $40,033.07. The revenue from the same 
source for the identical period in 1960 was almost $4,000 more. 

5. New England proposes to broadcast but a few hours per day 
-- during prime evening viewing hours. It need not be emphasized 
that a large portion of a station's revenue is earned by broadcasts 
during these hours. 

6. It is submitted that KIVA, because of its unique position as 
the only station in Yuma, because of its affiliation with all the tele- 
vision networks, because of its intensive improvement of service and 
the use of two studios and because of its tenacious struggle, not only 
to provide the best available service to its viewers, but also to make 
the rendering of this service a long-run financial success, has ex- 
hausted to the utmost the limited potential of commercial television 
operations in the Yuma market. Based on its long years of experience 


in 
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operating a commercial television station in that market, it is the 


considered opinion of Valley that the Yuma market, which can scarcely 
support the one existing local television station, would be unable to 
support an additional television service. 

7. Any success in a new television venture in Yuma would be 
carved out from KIVA's present sources of revenue and would cause 
direct, substantial and fatal competitive injury to Valley. Valley, 


therefore, is clearly a "party in interest" within the meaning of Section 


81 


309(d)(1) of the Communications Act. 


B. Economic Injury to Valley Adversely Affects | 
The Public Interest. | 


8. New England, as an applicant, has the burden of showing not 
only legal,technical and financial qualifications for becoming a permitee 
and licensee of the Commission, but also that the “public interest, 
convenience and necessity" would be served by a grant of its applica- 
tion. Since the competition proposed by the application will inevitably 
result in the diminution and total destruction of KIVA's broadcast 
service, New England has failed to meet this burden. | 

9. Even assuming that the new station would survive after it had 
ruined KIVA, several basic allocation objectives espoused by the Com- 
mission would be frustrated. Of most importance, a major white area 


would be created by the deletion 


[ 519] | 
of KIVA which would not be covered by the low-power part-time tele- 
vision service proposed by the above applicant. The economic des- 
truction of KIVA would, therefore, deprive a substantial number of people 


of their only television service. 


10. Moreover, because of the precarious nature ‘of the Yuma tele- 


vision market, as demonstrated above, there is no realistic hope that 
even the new station would survive. It is obvious that if KIVA, with its 
superior facilities and much wider coverage, can barely subsist as the 
only station in the Yuma area -~ although a great portion of its revenue 
is derived from sources other than local Yuma advertisers (upon whose 
support New England relies) -- the new station, which limits its market 
to only the City of Yuma, would also have to go dark because of the fi- 
nancial losses it would necessarily incur. Thus, the economic impact 
of the operation of the proposed station would first deprive most of 

the viewers within KIVA's coverage of all television service, and, sub- 
sequently would deprive all viewers within the Yuma market of all 
television service. Besides being detrimental to Valley's private in- 


terests, therefore, a grant of the above-captioned application would 
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also be detrimental to the public interest. Carroll Broadcasting 


Company v. Federal Communications Commission, 258 F.2d 440, 17 
RR 2066 (D.C. Cir. 1958). 


[ 520] 

11. In the Commission's effort to determine the public interest 
question involved, Valley wishes to make available to the Commission 
all market information data it has collected over the years. While 
New England, of course, proposes to establish a much more limited 
service than that of Valley's, certain valid conclusions can be drawn 
from the data collected by Valley as to the actual market situation. 

For example, projecting the data contained in the attached exhibits, 

which show the KIVA's local advertising revenue averages between 
$5,000 to $6,000 per month during 1961, we may safely reach the con- 
clusion that the income from that source will be approximately $70,000. 
From the same source, New England expects to receive $166,000 during 
its first year of operation. It would appear that New England's estimates, 
for which it offers no factual basis, are not only overly optimistic but 
also highly exaggerated. 

"While the Act surely precludes the Commission from regu- 
lating competition per se, and from guaranteeing a particular broad- 
caster a profitable operation, it does not require the Commission to 
guarantee such broadcaster a non-profitable operation to the detriment 
of the public interest."' WHAS, Inc., 21 RR 929, 939 (1961). 

C. Other Considerations 

12. Continuing from the above reasoning, therefore, it is very 
questionable whether New England's proposal to provide a second Yuma 
television outlet for a total cost of $83,500 is based on realistic facts 
and realizable calculations. New England's estimated cost of operation 


for the first year is 
* 
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VALLEY TELECASTING COMPANY 
STATEMENT OF INCOME AND EXPENSE 
FOR THE MONTH ENDING APRIL 30, 1961 


INCOME: 

LOCAL: April 1961 
Arizona-local $ 6,924.24 
Arizona-political 244.00 
California-local 3,899.96 
California-political 
Regional 1,897.30 
National 9,375.80 | ; 

22,341.31 29,598.08 


NETWORK: 
ABC 3,151.36 nab 
CBS 864.30 1, 
NBC 3,497.57 | 2. 
7,513.23 | 4 
OTHER: | 
Tradeouts 449.85 | 1,036.40 
Talent 52.00 143.50 
Film 317.29 | 372.50 
News service 105.00 
Slides 120.00 | 253.00 
939.14 [1,910.40 


Total Operating Income $30,793.68 $36,329.22 


EXPENSE: 
Technical-Schedule B-1 $ 3,623.86 $ 4,243.01 
Program-Schedule B-2 5,914.75 i 7,264.18 
Sales-Schedule B-3 6,436.51 | 7,679.12 
Gen. & Admin.-Schedule B-4 7,307.41 i 9,942.18 

23,282.53 | 29,128.49 


Net profit from operations 
before depreciation 7,511.15 | 7,200.73 
Depreciation (3,165.69) i_( 3,208.84) 
Net profit or (loss) from 


operations $ 4,345.46 $3,991.89 


OTHER INCOME: 
Purchase discounts 11.79 
Other income 43.00 
54.79 | 
4,400.25 4,039.33 
OTHER EXPENSE: | 
Interest 732.48 1,110.43 


Net Profit or (Loss) $ 5,132.73 i$ 5,149. 76 
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VALLEY TELECASTING COMPANY 
STATEMENT OF INCOME AND EXPENSE 
FOR THE MONTH ENDING MAY 31, 1961 


May 1961 
INCOME: 


LOCAL: 
Arizona-local 
Arizona-political 
California-local 
California-political 
Regional 
National 


$ 5,933.37 
90.00 
5,139.98 
120.00 
2,148.80 
_ 8,282.16 
21,714.31 
NETWORK: 
ABC 
CBS 
NBC 


3,743.58 
1,072.10 


1,982.23 
6,797.91 


OTHER: 
Tradeouts 
Talent 
Film 
News service 
Slides 
Miscellaneous 


625.40 
54.14 
385.00 


49.00 


1,113.54 


Total Operating 
Income 
EXPENSE: 
Technical-Schedule 
B-1 
Program-Schedule 
B-2 
Sales-Schedule B-3 
Gen.& Admin.- 
Schedule B-4 


29,625.76 


$ 4,996.89 


5,985.57 
5,991.55 


__ 6,781.82 
23,755.83 
Net profit from oper- 
ations before deprecia- 
tion 
Depreciation 
Net profit or loss 
from operations 
OTHER INCOME: 
Purchase discounts 
Other income 


5,869.93 
(3,165.69) 


2,704.24 


SS 


10.94 
29.00 
39.94 


__ 2,744.18 
OTHER EXPENSE: 
Interest (264.33) 


Net profit or (loss) $ 2,479.85 


May 1960 


$ 7,405.63 
21.51 
10,299.75 
827.95 
1,883.25 
10,596.89 
31,034.98 
1,162.89 
1,928.24 
__ 2,342.54 
5,433.67 


1,676.40 
164.00 
465.00 

95.00 
65.00 
10.00 
2,475.40 


$38,944.05 


$ 4,118.34 


8,095.22 
10,241.71 


7,887.06 
"30,342.33 


8,601.72 


(3,208.84) 


__ 5,392.88 


15.18 
30.00 
45.18 
5,438.06 


(376.41) 


$ 5,061.65 


2monthsend. 2 months end. 
May 31,1961 May 31,1960 


$12,857.61 
334.00 
9,039.95 
120.00 
4,046.10 
17,657.96 
44,055.62 


$15,215.84 
52.08 
18,872.40 
1,174.55 
4,329.15 
20,809.04 
60,453.06 


6,894.94 
1,936.40 
5,479.80 
“14,311.14 


2,227.45 
3,268.14 
4,758.82 
10,254.41 


1,075.25 
106.14 
702.29 


2,712.80 
307.50 
837.50 
200.00 
318.00 

10.00 

4,385.80 


— 


169.00 


~ 2,052.68 


60,419.44 75,093.27 


$ 8,620.75 $ 8,361.35 


11,900.32 
12,428.06 


15,359.40 
17,920.83 


_ 14,089.23 
47,038.36 


17,347.06 
58,988.64 


13,381.08 
(6,331.38) 


16,104.63 
6,417.68) 


7,049.70 9,686.95 
22.73 
72.00 

_ 94.73. 

7,144.43 


31.97 
60.65 
92.62 
9,779.57 


734.02 


$10,513.59 


__- 468.15 


$7,612.58 
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VALLEY TELECASTING COMPANY 
STATEMENT OF INCOME AND EXPENSE 
FOR THE MONTH ENDING JUNE 30,1961 


3 months end. 3 months end. 
June 1961 June 1960 June 30,1964 June 30,1960 
INCOME: | 
LOCAL: | 
Arizona-local $ 5,487.86 $ 6,118.52 $18,345.47' $21,334.36 
Arizona-political 180.00 243.22 514.00; 295.30 
California-local 3,956.26 8,552.48 12,996.21 27,424.88 
California-political 1,225.25 120.00; 2,399.80 
Regional 2,242.50 2,238.97 6,288.60! 6,568.12 
National 5,358.55 10,454.45 23,016.51) 31,263.49 
17,225.17 28,832.89 61,280.79! 89,285.95 
NETWORK: | 
ABC 3,039.01 1,124.70 9,777.95. 3,352.15 
CBS 915.60 1,740.45 2,949.50 5,008.59 
NBC 2,552.15 2,320.93 8,007.98 7,079.75 


6,506.76 5,186.08 20,735.43 15,440.49 
_OTHER: oe fe eae pea 


Tradeouts 631.35 1,005.00 1,706.60 3,717.80 
Talent 49.52 142.00 155.66 449.50 
Film 490.00 382.50 1,192.29 1,220.00 
News service 15.00 | 215.00 
Slides 19.50 52.50 188.50 370.50 
Miscellaneous 10.00 


3,243.05 5,982.80 


1,190.37 1,597.00 : ; 


| 
Total Operating Income $24,922.30 $35,615.97 $85,259.27 $110,709.24 

EXPENSE: 
Technical-Schedule B-1$ 3,379.78 $ 5,193.46 $12,000.53 $ 13,554.81 
Program-Schedule B-2 6,034.91 7,457.86 17,935.23 22,817.26 
Sales-Schedule B-3 5,697.52 9,312.38 18,125.58 27,233.21 

Gen. & Admin.-Schedule 
B-4 7,431.20 8,314.55 21,520.4 25,661.61 
89,266.89 


22,543.41 30,278.25 69,581.7) : 


Net profit from operations 
before depreciation 2,378.89 5,337.72 15,677.50 21,442.35 


Depreciation (3,165.69) 3,208.84) ( 9,497.07) (9,626.52) 
Net profit or (loss) 
from operations (786.80) 2,128.88 6,180.48 11,815.83 


OTHER INCOME: 
Purchase discounts 11.96 23.03 34.69 55.00 


Other income 31.40 25.00 103.40 85.65 
43.36 48.03 138.09 140.65 
(743.44) 2,176.91 6,318.52 11,956.48 

OTHER EXPENSE: j 
Interest (572.17) (373.07) (104.02) 360.95 


Net profit or (loss) $( 1,315.61) $ 1,803.84 $ 6,214.50 $12,317.43 
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VALLEY TELECASTING COMPANY 
STATEMENT OF INCOME AND EXPENSE 
FOR THE MONTH ENDED JULY31, 1961 


4 months ended 4 months ended 
July 1961 July 1960 July31,1961 July 31, 1960 

INCOME: 

LOCAL: 
Arizona-local $ 5,089.04 $ 5,047.14 $ 23,434.51 $ 26,381.50 
Arizona-political | 167.00 514.00 462.30 
California-local 3,587.44 6,515.92 16,583.65 33,940.80 
California-political' 120.00 2,399.80 
Regional 1,986.70 1,736.45 8,275.30 8,304.57 
National 4,885.70 7,437.25 27,782.96 38,491.99 
15,548.88 _ 20,903.76 76,710.42 _109,980.96 

NETWORK: 

2,339.85 702.77 12,018.46 4,254.12 
1,005.00 2,577.45 3,954.50 7,653.84 
2 824.34 1,496.38 10,832.32 8,525.50 


—— SSS 


6,169.19 4,776.60 26,805.28 20,433.46 


Tradeouts 762.40 751.50 2,469.00 4,469.30 
Talent 61.90 44.00 217.56 493.50 
Film 455.00 465.00 1,647.29 1,685.00 
News service 215.00 
Slides 22.50 75.00 211.00 445.50 
Miscellaneous 10.00 

1,301.80 1,335.50 4,544.85 7,318.30 
Total Operating ncome $23,019.87 $27,015.86 $108,060.55 $137,732.72 


EXPENSE: 
Technical-Schedule B-1$ 5,098.77 $ 5,290.60 $ 17,099.30 $ 18,845.41 
Program-Schedule B-2 5,379.90 6,669.88 23,315.13 29,487.14 
Sales-Schedule B-3 5,889.50 9,145.92 24,015.08 36,379.13 


Gen. & Admin.-Schedule 
6,883.34 7,567.71 33,729.32 


B-4 j . 28,403.77 : 


23,251.51 (28,674.11 92,833.28 _ 118,441.00 
Net profit or (loss) 
from operations before 
depreciation (231.64) (1,658.25) 15,227.27 10,291.72 
Depreciation (3,165.69) _( 3,208.84) (12,662.76) _( 12,835.36) 
Net profit or (loss) 
from operations (3,397.33) _ (4,867.09) 2,564.51 6,456.36 
OTHER INCOME: 
Purchase discounts 9.00 23.49 43.69 78.49 
Other income 56.50 24.00 159.90 109.65 
65.50 47.49 203.59 188.14 


(3,331.83) _ (4,819.60) 2,768.10 6,644.50 
OTHER EXPENSE: 


Interest | (395.69) __ (375.95) (499.71) (15.00) 
Net profit or (loss)  $( 3,727.52) $(5,195.55) $ 2,268.39 $ 6,629.50 


INCOME: 
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VALLEY TELECASTING COMPANY 
STATEMENT OF INCOME AND EXPENSE 
FOR THE MONTH ENDED AUGUST 31,1961, 


LOCAL: 
Arizona-local 
Arizona-political 
California-local 
California-political 
Regional 
Regional-political 
National 


$ 5,480.46 
3,821.87 
2,224.00 


4,776.90 

16,303.23 

NETWORK: 
ABC 
CBS 
NBC 


2,869.27 
1,090.40 
2,464.43 
6,424.10 
OTHER: 
Tradeouts 
Talent 
Film 
News service 
Slides 
Miscellaneous 


840.65 
27.38 
420.00 


60.00 


1,348.03 


Total Operating Income $24,075.36 


EXPENSE: 


Technical-Schedule B-1$ 4,006.52 

Program-Schedule B-2 5,614.29 

Sales-Schedule B-3 5,398.77 

Gen. &Admin.-Sched.B-4_7,236.80 
22,256.38 

Net profit from operations 

bef. depreciation 

Depreciation 

Net profit or (loss) 

from operations 


1,818.98 
3,165.69) 


(1,346.71) 


OTHER INCOME: 


11.78 

27.70 

39.48 
“(,307.23) 


(383.24) 
$( 1,690.47) 


Purchase discounts 
Other income 


OTHER EXPENSE: 


Interest 
Net Profit or (Loss) 


$ 5,719.80 
475.50 
5,787.97 


1,999.00 
190.40 
7,796.60 


21,968.87 


_——_——_ 


1,233.67 
1,738.73 


_ 1,974.24 
4,946.64 


1,296.10 
40.50 
390.00 


50.50 


1,777.10 


a Sed 


$28,692.61 


$ 5,532.64 
6,727.47 
7,864.57 
8,551.90 

28,676.58 


16,03 
(3,208.84) 


(3,192.81) 


13.82 
17.50 
31.82 

(3,161.49) 


(357.60) 
$( 3,519.09) 


5 months end. 


August 1961 August 1960 August 31,1961 | 


$ 28,914.97 | 
514.00 | 
20,405.52 | 
120.00 | 
10,499.30 | 


32,559.86 | 


93,013.65 | 


Ss 
| 


14,887.73 | 
5,044.90 


13,296.75 | 


33,229.38 | 


3,309.65 | 
244.94 
2,067.29 | 


271.00 | 
5,892.88 


$132,135.91! 


$ 21,105.82! 
28,929.42 
29,413.85 
35,640.57 

115.089.66 


17,046.25, 
(15,828.45 


1,217.80) 


— 


55.47 
187.60! 


243.07) 
1,460.87) 


— 


( 882.95) 
$ 577.92 


5 months end. 
Aug. 31,1960 


$ 32,101.30 
937.80 
39,542.87 
2,399.80 
10,303.57 
190.40 
46,288.59 
131,764.33 


5,487.79 
9,227.42 


10,572.15 
25,287.36 
5,765.40 
534.00 
2,075.00 
215.00 
496.00 
10.00 
9,095.40 


$166,147.09 


$ 24,378.05 
36,614.61 


44,243.70 
47,166.67 
152,403.03 


13,744.06 
(16,044.20) 


(_ 2,300.14) 


92.31 
127.15 
219.46 

(2,080.68) 


( 372.60) 
$(_ 2,453.28) 
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VALLEY TELECASTING COMPANY 
STATEMENT OF INCOME AND EXPENSE 
FOR THE MONTH ENDED SEPTEMBER 30, 1961 


INCOME: 

LOCAL: 
Arizona-local 
Arizona-political 
California-local 
California-political 
Regional 
Regional-political 
National 


NETWORK: 
ABC 
CBS 
NBC 


OTHER: 
Tradeouts 
Talent 
Film 
News service 
Slides 
Miscellaneous 


Septemb. 
1961 


$ 4,959.39 
3,511.27 


1,422.60 


1,637.00 


Total Operating Income $24,805.61 


EXPENSE: 


Technical-Schedule B-1$ 5,089.57 


Program-Schedule B-2 


Sales-Schedule B-3 


Gen.&Admin.-Sched.B-4 


6,997.27 
5,037.00 
7,153.15 
24,276.99 


—_—_ oe 


Net profit from Operations 


be fore depreciation 


Depreciation 

Net profit or (loss) 

from operations 
OTHER INCOME: 

Purchase discounts 

Other income 


OTHER EXPENSE: 
Interest 


Net profit or (loss) 


528.62 
(3,165.69) 


(2,687.07) 


48.00 
48.00 


(2,589.07) 


(353.67) 
$( 2,942.74) 


Septemb. 
1960 


$ 5,922.89 
3,047.62 
5,623.93 

52.50 
2,148.85 
1,215.70 
8,170.15 

26,181.64 


1,620.43 
1,542.90 
1,955.48 
5,118.81 


1,180.95 
34.50 
240.00 


160.50 


1,615.95 
32,916.40 


$ 5,302.07 
6,665.44 
8,127.98 
8,170.26 

28,265.75 


4,650.65 
3,054.22) 


1,596.43 


13.77 
2,500.00 
2,513.77 
4,110.20 


(348.36) 
$ 3,761.84 


6 months end. 
Sept.30, 1961 


$ 33,874.36 
514.00 
23,916.79 
120.00 
11,921.90 


39,669.82 
110,016.87 


17,763.94 
6,214.40 
15,416.43 

~ 39,394.77 


4,356.65 
279.94 
2,592.29 


301.00 


7,529.88 
156,941.52 


$ 26,195.39 
35,926.69 
34,450.85 
40,515.72 

137,088.65 


19,852.87 
(18,994.14) 


___ 858.73 


55.47 
235.60 
291.07 


1,149.80 


(1,236.62) 
$ _ (86.82) 


6 months end. 
Sept.30,1960 


$ 38,024.19 
3,985.42 
45,166.80 
2,452.30 
12,452.42 
1,406.10 
54,458.74 
157,945.97 


7,108.22 
11,153.46 
12,383.89 
30,645.57 


6,946.35 
568.50 
2,315.00 
215.00 
656.50 
10.00 
10.711.35 


$199,302.89 


$ 29,680.12 
43,280.05 
52,371.68 
55,336.93 

180,668.78 


18,634.11 
(18,715.19) 


(81.08) 


106.08 
2,627.15 


——— 


2,733.23 
2,652.15 


(2,708.26) 
$ (56.11) 
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VALLEY TELECASTING COMPANY 
STATEMENT OF INCOME AND EXPENSE 
FOR THE MONTH ENDED OCTOBER 31, 1961 


INCOME: 
LOCAL: 

Arizona- Local 
Arizona- Political 
California-Local 
California- Political 
Regional 
Regional- Political 
National 
National- Political 


NETWORK: 
ABC 
CBS 
NBC 


OTHER: 
Tradeouts 
Talent 
Film 
News Service 
Slides 
Miscellaneous 


October 


1961 


$ 6,158.71 
4,462.42 
2,130.80 


8,697.72 


$21,449.65 


$ 3,177.98 
1,600.74 
3,298.06 


— 


$ 8,076.78 


$ 1,050.90 
94.00 
505.00 


77.50 


$ 1,727.40 


Total Operating Income $31,253.83 


EXPENSE: 


Technical-Schedule B-1$ 4,651.54 


Program-Schedule B-2 


Sales-Schedule B-3 
General & Admin. 
Schedule B-4 


6,021.69 
5,310.68 


5,942.96 
$21,926.87 


Net profit from Operations 


Before Depreciation 

Depreciation 

Net Profit or (loss) 

From Operations 
OTHER INCOME: 

Purchase Discounts 

Other Income 


OTHER EXPENSE: 
Interest 


Net Profit or (Loss) 


$ 9,326.96 
(3,165.69) 


6,161.27 


$ 
35.00 


35.00 
$ 6,196.27 


$ (338.98) 
5,857.29 


October 
1960 


$ 5,887.88 
1,205.82 
4,105.35 
2,655.30 
1,091.75 
1,581.50 
9,363.35 

150.00 


$26,040.95 


$ 2,664.97 
1,105.49 
2,472.21 


$ 6,242.67 


$ 994.50 
198.75 
174.00 


84.50 


$ 1,451.75 
33,735.37 
$ 5,894.01 


7,722.98 
8,531.91 


9,289.82 


nS 


31,438.72 


$ 2,296.65 
(3,061.66) 


$_( 765.01) 


$ 16.23 
29.25 
45.48 


$_(719.53) 


$_( 524.03) 
$( 1,263.56) 


October 31,1961 


$ 40,033.07 | 


514.00 


28,379.21 | 


120.00 


14,052.70 | 


48,367.54 | 


$131,466.52 | 


$ 47,665.6 


$9,257.28 


$188,389.40 


$ 30,846.93) 
41,948.38) 
39,761.53) 


46,458.68 
159,015.52! 
| 


$ 29,373.88 
(22,159.83) 
| 


$7,214.05 


$ 55.47 
270.60 


326.07 
$ 7,540.12 


$ (1,575.60) 


$ 5,964.52 


7 months ended 7 months ended 


| October 31,1960 


$ 43,912.07 
5,191.24 
49,122.15 
5,107.60 
13,544.17 
2,987.60 
63,253.69 
150.00 


$183,268.52 


$ 10,024.50 
12,258.95 
14,856.10 


———_ 


$ 37,139.55 


$ 7,940.85 
767.25 
2,489.00 
215.00 
741.00 
10.00 


$ 12,163.10 
$232,571.17 


$ 35,574.13 
51,003.03 
60,903.59 


64,626.75 
$212,107.50 


$ 20,463.67 
(21,414.38) 


$ (950.71) 


$ 122.31 
2,656.40 


—_— Se 


2,778.71 


—_— 


$1,828.00 


$ (3,252.59) 
$ (1,424.29) 
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WITHDRAWAL OF PETITION TO DENY 


Valley Telecasing Company, licensee of Television Station KIVA, 
Yuma, Arizona (hereinafter called ''Valley"), respectfully withdraws its 
Petition to Deny filed in the above-captioned matter on December 5, 
1961. The grounds therefor are as follows: 

1. Valley is aware of the Commission's announced priorities in 


1/ 


the assignment of television channels~ of which the second one is to pro- 
vide each community with at least one television station and the fourth 
one is to provide each community with at least two television stations. 
Valley's petition was prompted by the desire not to have Priority No. 2 
frustrated in the above-captioned applicant's attempt to achieve Priority 
No. 4 in Yuma, Arizona. 

2. The economic grounds on which Valley's petition was based 
were supported by data reflecting the current market situation in Yuma, 
Arizona. The conclusions of Valley were intended to cover the present 
circumstances. 


My Sixth Report on Television Allocations, 1 Pike and Fischer RR 


(Part 3) 91:599, at 91:620. 
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3. In the meanwhile, Desert Telecasting Company also filed an ap- 
plication (BPCT-2979) for a construction permit for a new television sta- 
tion to operate on the same facilities for which New England Industries, 
Incorporated (hereinafter called "New England") applied. Pursuant to 


the Ashbacker doctrine 2/ a comparative hearing must be held to deter- 


mine which of the two applicants for Channel 13 in Yuma, Arizona, should 
receive the grant. 
4. The time involved in conducting and resolving a comparative 


television hearing is often substantial. Under the circumstances now 


[538] 
91 


| 
obtaining it is not expected that a final decision would be rendered and 


that construction by the winning applicant would be commenced within 
the near or reasonably foreseeable future. | 
5. Valley does not know when such final grant may | issue and finds 
it difficult to foretell whether or not the economic circumstances then 
obtaining would be the same as described in Valley's petition. However, 
Valley reiterates that, as of now, Yuma is unable to support another tele- 
vision station. : 
6. Inasmuch as the contemplated comparative hearing between 
New England Industries and Desert Telecasting may be a protracted one 
spanning as much as two years or more and since it is difficult at this 
stage to forecast the economic | 


2, A 


shbacker Radio Corp. v. Federal Communications Commission: 
eeeeeeoaaaeeeEeEeeee—EEE—Eeeeeeees= 


326 U.S. 327 (1945). t—~«™S 
: 
[538] | 
impact on the existing station two years hence, Valley has concluded that 
no useful purpose would be served, at this time, by prosecuting further 
its Petition to Deny. Accordingly, the Petition to Deny is respectfully 


withdrawn. | 
Respectfully submitted, 


VALLEY TELECASTING COMPANY 
By: /s/ Reed Miller | 


/s/ Thomas G. Fisher 
Arnold, Fortas & Porter 
1229 - ‘19th Street, N.W. 
Washington 6, D. fe 


Dated: January 30, 1962 Its Attorneys 
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QUESTIONS PRESENTED? 


1. Did the Commission err in holding that Appellant 
failed to allege a prima facie case of economic injury having 
an adverse effect on the public interest requiring a hearing 
to determine whether a grant of construction permits for two 
new television stations in El Centro, California, would serve 


the public interest? 


2. Did the Commission arbitrarily, capriciously and 
contrary to law, prior precedents and policies, establish new 
standards for pleading a prima facie case sufficient to require 
a hearing on the issue of economic injury inimical to the pub- 


lic interest? 


3. Irrespective of the sufficiency of Appellant's plead- 
ings, did the Commission err in failing to institute its own 
inquiry or in failing to reconsider its decision, on its own 
motion, in light of the evidence before it and available to it 
concerning the likelihood of economic injury inimical to the 
public interest which would result from two new television 


stations in El Centro, California? 
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October 15, 1963, approved by a pre-hearing order of this 
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TELE-BROADCASTERS OF CALIFORNIA, INC., 
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| 

| 

| 

On Appeal from a Decision of the | 
Federal Communications Commission 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT | 

This appeal is taken from an Order of the Federal Communications 
Commission, released on August 1, 1963, which Order denied appellant's 
petitions for reconsideration and dismissed appellant's motions for stay 
and motion to consolidate filed against the grants of permits to inter- 
venor and to KXO-TV, Inc., to construct television stations to operate 
on Channels 7 and 9, respectively, in El Centro, California. 

This appeal is taken pursuant to Section 402 (b) (6) of the Commun- 
ications Act of 1934, as amended, 47 U.S.C. § 402 (b) (6). Appellant isa 
person aggrieved or whose interests are adversely affected by the above 


order of the Commission. 


2 
STATEMENT OF THE CASE 


A. Background 

Appellant is the licensee of Television Station KIVA, Yuma, Arizona. 
KIVA provides a Grade B or better signal to Yuma County, Arizona, and 
Imperial County, California, in which the city of El Centro is located, 
and portions of San Diego and Riverside Counties, California (R. 237, 
506). KIVA has main studios in Yuma and auxiliary studios in El Centro. 
Its transmitter is located in California (R. 146). 

In the latter part of 1961, The New England Industries, Incorporated, 
filed an application for a permit to construct a new station in Yuma, Ari- 
zona. On December'5, 1961, appellant filed with the Federal Communi- 
cations Commission a petition to deny that application, pursuant to Sec- 
tion 309 (d) (1) of the Communications Act, alleging in substance that 
KIVA was the only television station in the Yuma-El Centro area; that 
KIVA enjoyed a triple network affiliation; that despite its apparently 
favorable position, KIVA's history reflected a struggle for economic 
survival; that it was a loss operation until 1960 and that, under previous 
ownership, KIVA had undergone a bankruptcy proceeding; that, even with 
the greatest effort, KIVA could achieve net profits of only $5,303 in 1960, 
which sum reduced its accumulated net operating deficit of $400,000 by 
only a small amount; that the slightest reduction in revenues because of 
competition in the KIVA market area would drive KIVA off the air; that 
since the new applicant would not render the same wide coverage as KIVA, 
if KIVA signed off the air, there would be a loss of service to members 
of the public who would lose their only local television service without 
any replacement (R. 515-521). Appellant requested a hearing under the 
Carroll case 1 and supported its allegations with detailed monthly state- 
ments of income and expense of appellant for April through October, 1961, 
and for a comparative period in 1960 (R. 523-530). 


¢ Carroll Broadcasting Company v. Federal Communications Commission, 103 U.S. 
App. D.C. 346, 258 F.2d 440 (D.C. Cir., 1958). 


3 
On January 30, 1962, appellant withdrew its petition to deny on 
| 


the ground that, in the meantime, Desert Telecasting Company, a second 
new applicant, had applied for the same channel in Yuma for which The 
New England Industries, Incorporated had applied; that, as a result, a 
comparative hearing would be required to select one of these applicants; 
that the time involved in such hearings is often substantial; that, there- 
fore, the winning applicant would not commence construction within the 
near or reasonably foreseeable future; that appellant did not know 
whether or not the economic circumstances then pertaining would be 
the same and that, therefore, no useful purpose would then be served 
by appellant's prosecution of the petition. However, appellant reiter- 
ated that the market as of then was unable to support another television 
station (R. 536-538). The New England Industries, Incorporated, later 
withdrew its application and the application of Desert Telecasting Com- 
pany, Inc. was granted without hearing on July 23, 19622 ‘Desert Tele- 
casting Company, Inc. estimated that it would require $90,000 in revenues 
during its first year of operation (R. 160, 400). It is against this back- 

| 


ground that the proceedings below should be considered. | 


B. Proceedings Below 
In July, 1962, the Commission assigned two new VHF channels 

(Channel 7 and 9) to El Centro, California (47 C.F.R. 3.606). On July 5, 
1962, intervenor, Tele-Broadcasters of California, Inc., filed an appli- 
cation for Channel 7 in that city. KXO-TV, Inc. filed a competitive ap- 
plication for the same channel on September 12, 1962. Intervenor sub- 
sequently amended its application to specify Channel 9 and thereby 
removed the engineering conflict which would have required a hearing 
between these mutually exclusive applications (R. 237, 506). Intervenor 


- Appellant's petitions to deny subsequent applications for assignment of license 
and extension of construction permit, which would help Desert Telecasting Co. 
to put the new Yuma station on the air, were denied on August 9, 1963, Desert 
Telecasting Co., 1 Pike & Fischer Radio Reg. 2d 132 (1963). A petition for re- 
consideration, filed by appellant on September 9, 1963, is now pending before the 
Commission. 


4 
estimated that during the first year of its operation it would require 
$130,000 in revenues and KXO-TV, Inc. estimated a need for $127,000 
for that period. On April 10, 1963, the Commission, without hearing, 


granted both El Centro applications (R. 160, 400). 

On May 9, 1963, appellant filed two petitions for reconsideration 
directed, separately, against these grants, two motions for stay anda 
motion to consolidate (R. 236, 505). In its petitions for reconsideration, 
appellant incorporated by reference the pleadings filed by it in connec- 
tion with the application of The New England Industries, Incorporated, 
and further alleged that since $73,690.52 of KIVA's local revenue during 
the twelve months ending March 31, 1962 came from Arizona and 
$46 999.62 from California and that since KIVA derived $82,598.47 
gross local revenue from Arizona and $78,365.46 from California dur- 
ing the same period ending March 31, 1961, a significant portion of 
KIVA's revenue was derived from California; that KIVA maintains an 
auxiliary studio in El Centro, California, and a significant percentage 
of KIVA's local programming originates therefrom; that KIVA had been 
a perennial loss operation whose total operating deficit once exceeded 
$400,000; that KIVA first earned a profit in 1960 and that the net profit 
figures were $5,300 in 1960, $3,642 in 1961 and $15,140 in 1962; that the 
net operational deficit as of March 31, 1962 was $383,233.96; that the 
local service provided by KIVA in the Yuma area would not be replaced 
by the two El Centro stations if KIVA were forced off the air; that any 
one of these new El Centro stations would drive KIVA off the air and 
that, because of the limited revenue source available to these new sta- 
tions, these new stations themselves would eventually have to cease opera- 
tions. As an example, appellant cited the fact that KIVA's California 
revenue sources, obtained in an undivided market, did not even come 
near to spending as much as the $127,000 or the $130,000 required to 
sustain the new permittees. Moreover, appellant contended that, even 
by the demise of KIVA, there would not be enough revenue in all of El 
Centro to support either of these new stations. On this basis, appellant 
forecast the complete destruction of all local television service in the 


5 

El Centro-Yuma market contrary to the Commission's priorities in the 
allocation of television channels and contrary to the public interest 
(R. 145-150; 407-413). | 

In its motions for stay, appellant further emphasized the irrepara- 
ble injury which the El Centro stations would cause to appellant and 
illustrated the damage which had already materialized by appellant's 
loss of its CBS network affiliation to one of the proposed new stations 
(R. 151-153, 539-541). In its motion to consolidate, appellant requested 
a consolidated hearing on the two El Centro applications and the one 
Yuma application (i.e., the Desert Telecasting Company application, previous- 
ly mentioned) on issues to determine whether there are adequate revenues 
in the El Centro- Yuma area to sustain an additional station: whether the 
applicants' revenue estimates were reasonable; whether the new appli- 
cants were financially qualified to operate the proposed stations and 
able to effectuate their proposals; whether any of the applications were 
mutually exclusive on economic grounds and, if so, which applicant 
would best serve the public interest. | 

A consolidated hearing on these issues was requested on the 
grounds that separate hearings on the individual applications would not 
reach the issue concerning the market's ability to sustain two or three 
more stations and because a conclusion that the public interest would 
be served by the grant of only one or two of the three new applications 
would require a consolidated hearing under the Ashbacker case;° that 
even if the revenue estimates of the individual stations considered sep- 
arately should appear plausible, it is obvious that the entire KIVA mar- 
ket area could not produce an additional $347,000 per year which would 
be necessary to sustain all four stations (the existing one and the three 
new ones); that network revenues supply the only significant additional 
revenue source; that, therefore, only the carrying of the total network 


offering could sustain the new stations for any length of time; that 


3 Ashbacker Radio Corp. v. Federal Communications Commissiion, 326 U.S. 327. 


6 
should the new stations become complete network satellites (as the new 
Yuma applicant apparently agreed to become), it was questionable whether 
the new stations could effectuate their proposed programming plans 
which for each applicant included a significant percentage of local, live 
and non-commercial programs; and that, as a result, a deterioration 
of programs could be expected before the impending doom of total loss 
of service (R. 154-166, 394-406). 

KXO-TV, Inc. filed a comment in response to appellant's petition 
for reconsideration and motion to consolidate in which it disagreed with 
appellant's contention that the market could not sustain an additional 
television station but contended that the El Centro area could not sustain 
more than one local station (R. 198-201, 427-430). KXO-TV, Inc. did 
not oppose appellant's motion for stay. Intervenor filed separate opposi- 
tions to each of appellant's pleadings raising procedural questions con- 
cerning appellant's standing and contending, inter alia, that Yuma and 
El Centro were 50 miles apart, which is a distance greater than that in- 


volved in the communities subject to the Carroll case or subsequent cases 


cited under Carroll; that there had been a sizeable increase in population 
and retail sales within the area during the past decade; that appellant did 
not prove that KIVA would go under before the new stations would fail 

or that the new stations would fail at all; that considering KIVA's Yuma 
profits and the fact that the retail sales for Imperial County were higher 
than in Yuma "there is some $125,000 in local television revenue potential 
in Imperial County” (R. 447); that intervenor’s station would provide the 
first local service to areas which KIVA does not reach and that, there- 
fore, the grant was properly made (R. 431-437, 438-453). 

In reply to intervenor's oppositions, appellant contended that, since 
intervenor’s service would not reach a sizeable area served by KIVA, 
the demise of KIVA would ipso facto constitute a public injury; that,in 
order to establish its prima facie case under Carroll, appellant need 
not attempt to forecast which station, KIVA or intervenor's, would fail 
first or whether intervenor’s would fail at all; that it was not necessary 


for appellant to supply population figures and the like, but that, insofar 


7 
as these figures may be viewed as essential, intervenor cured appellant's 
pleadings by supplying them, and that the market data quoted in Opposi- 
tion to appellant's case did not refute appellant's conclusions (R. 484- 
494). | 
On August 1, 1963, the Commission released an order denying 

appellant's petition for reconsideration, dismissing its requests for 
stay and its motion to consolidate as moot (R. 236-243, 505-5 12)3 The 
Commission summarized the pleadings of appellant, intervenor and 
KXO-TYV, Inc. and concluded that appellant's factual allegations were 
"insufficient to raise a public interest question" (R. 239, 508) and were "too 
inconclusive and generally stated to show prima facie that a grant of 
the applications would be inconsistent with "the public interest” (R. 240, 
509). The Commission claimed that appellant failed to show that Yuma, 
Arizona and El Centro, California are one market; that appellant failed 
to show the number of people affected by the loss of KIVA's service; 
that "uncontroverted facts" supplied by intervenor "tend to show that 
the Yuma-El Centro area is rapidly expanding economically, and that 
the argument raised by Valley is, therefore, unmeritorious"; that ap- 
pellant failed to consider the additional revenue sources available to 
the new El Centro stations; and that appellant failed to support the argu- 
ment that even if the El Centro stations could not survive, the demise 
of those stations would precede that of KIVA. The order did not recite 
or refer to appellant's pleadings in The New England Industries, Incorpo- 
rated case and, except for a footnote remark, in which it rejected the 
admissions against interest of KXO-TV, Inc. as grounds for hearing, 

_it drew no conclusions from the admissions made by intervenor. Nor 
did the Commission consider the problem of mutual exclusivity as be- 
tween the two new grantees, the problem of fair, efficient and equitable 
distribution of radio service, or any other of the public interest ques- 


tions raised by appellant's pleadings. 


4 Commissioner Cox dissented. 


8 
C. Proceedings in this Court 


On August 31,1963, appellant filed the instant appeal and on Sep- 
tember 20, 1963, filed a motion for stay in this Court. In support of its 
claim of irreparable injury, appellant submitted an economic report 


entitled Opportunities for Competition in Television Operations in the 


Southern Arizona-California Border Region," : by Irston R. Barnes, 


and an engineering report by Mr. Howard T. Head of A. D. Ring Asso- 
ciates, consulting radio engineers. The Barnes Report presented a 
detailed study, replete with charts, tables, economic facts and analyses, 
of the economy in the KIVA service area, of appellants operations as 
compared with operations of other small market stations, including 
analyses of appellant's revenue and expense experience, and the pro- 
spective impact of competitive services in the KIVA service area, in- 
cluding prospective diversions from KIVA's revenues and the resultant 
effect thereof on television service to the public. Upon the basis of the 
facts found in his report, Dr. Barnes concluded that the Yuma-E] Centro 
area cannot be expected to support a second television station in from 
five to ten years hence (Barnes Analysis, p. 123); that even one and cer- 
tainly two or more competing stations would cause substantial diversions 
from KIVA's revenues (Barnes Analysis, pp. 118-119}; that "inevitably, 
KIVA would become a deficit operation in the first year in which there 
was either two-station or three-station competition" (Barnes Analysis, 
p. 119); that diversions "of the magnitude predicted would almost in- 
evitably foreshadow the disappearance of KIVA from telecasting" 
(Barnes Analysis, p. 120); that before it went under KIVA would be 
forced, if it were to survive even temporarily, to "sacrifice good pro- 
gramming for earnings" (ibid.); that with inadequate incomes, "compet- 


ing television stations would find it impossible to provide the quality 


2 Herein referred to as the "Barnes Report," "Barnes Study" or "Barnes 
Analysis." This study was previously submitted to the Commission by appel- 
lant in its petition for reconsideration of the decision in the Yuma grants, a 
matter still pending before the Commission. 
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of programming which the public interest requires” and that each sta- 


tion "would be compelled by necessity to subordinate programming to 
considerations of revenue and expense, and the public would suffer an 
inevitable degradation of service" (Barnes Analysis, p. 124). 

The Engineering Report, attached to the Motion for Stay in this 
Court, demonstrated that if appellant's station were forced off the air, 
as predicted in the Barnes Report, the public would suffer an uncon- 
scionable loss of existing service, no matter which of the three new 
stations (i.e., one of the two El Centro or the new Yuma station) sur- 
vives. The loss would affect 38,984 persons in the present KIVA Grade 
A contour and 97,460 persons in KIVA's present Grade B contour. The 
Report further demonstrates that if Intervenor's station should survive, 
after KIVA went off the air, 38,281 of the 38,984 persons now receiving 
Grade A service from appellant's station would lose such service. If 
KXO-TV were the survivor, the comparable loss figure would be 38,344. 
None of those lost would receive substitute Grade A service from Inter- 
venor or KXO-TV. Moreover, they would not receive Grade A service 
from any other existing U.S. television station. Further, Yuma would 
lose its only and long existing local television station outlet. Neither 
intervenor nor KXO-TV proposes even auxiliary studios in Yuma. 

Based upon a motion by the Commission, in which this Court was 
informed that intervenor and the other grantee did not intend to con- 


struct pending this appeal, the Court deferred action on appellant's 

| 

| 

The Commission first refused to file, as part of the record in this 


motion for stay. 


case, pertinent pleadings in The New England Industries, Incorporated 
case, previously described. Upon appellant's motion to direct the filing 
of that material, however, the Commission stated that it would file the 
pleadings in question upon a Court order. The Court order issued on 
October 18, 1963, and the supplemental record was filed on October 24, 
1963. 
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STATUTES AND REGULATIONS INVOLVED 
The provisions of the Communications Act involved are set out in 
the appendix to this brief. 
STATEMENT OF POINTS 


1. The Commission's denial and dismissal of appellant's pleadings 
directed against the grant, without hearing, of two new television stations 
in E1 Centro, California, on grounds that appellant's pleadings were in- 


sufficient to show that the grants were prima facie contrary to the public 


interest,were in error because 


(a) appellant's pleadings were sufficient to raise the ques- 
tion as to whether the establishment of additional 
stations in El Centro would provide economic competi- 
tion which would cause an impairment or destruction 
of local television service in the area, and 


the standards under which the Commission judged the 

sufficiency of appellant's pleadings lack foundation 

in law, precedent or policy and, therefore, the Com- 

mission's order constituted an arbitrary and capricious 

departure therefrom. 

2. The Commission committed reversible error by its failure to 

explore and to consider, on its own motion, information available to it 
concerning the adverse effects on the public interest of the new El Centro 


grants. 


SUMMARY OF ARGUMENT 


Historically the Commission has resisted the task of considering 
the adverse economic impact of new license grants upon existing stations 
and the resultant effect upon the public interest. The Commission has 
traditionally raised barriers to relief by questioning the substantive law 
of economic injury and the procedural rights of third parties to invoke 
the protection of that law. The order complained of here is but a new 
manifestation of this resistance which results in frustration of the prac- 
tical effects of this: Court's holding in Carroll Broadcasting Company v. 


| 
11 | 
Federal Communications Commission, 103 U.S. App. D.C. 346, 258 F.2d 
SE ea vEaT eons ae NTS) 
440 (D.C. Cir. 1958), by the denial of economic protests on the ground 
of the insufficiency of protestant's pleadings to meet standards hitherto 


unannounced and unapplied. 


Appellant's pleadings, outlined in the Statement of the Case, fol- 
lowed the same general economic theory and alleged facts at least as spe- 
cific as did economic protestants in previous cases in which the Com- 
mission designated hearings on the "Carroll Issue." The specific faults 
found by the Commission with respect to appellant's pleadings are either 
factually erroneous or represent new requirements or standards of 


pleading which were never before necessary or required. 


A review of legal precedents, including the Commission's 
recently decided cases, confirms that the standards of pleading, which 
the Commission contends appellant failed to achieve, have never been 
previously applied. To deny appellant's relief on the basis of new plead- 
ing standards, adopted without prior notice, is therefore arbitrary and 
capricious and contrary to law and past Commission policy. The arbi- 
trary character of the Commission's action is underscored by the fact 
that the detailed evidentiary facts concerning the economics of the El 
Centro- Yuma market — facts normally adduced in the evidentiary hearing 
rather than in pleadings -- were readily available to the Commission had 
it given appellant the slightest indication that such information was 


required or desired. 


Finally, regardless of the alleged insufficiency of appellant's 


pleadings to raise a Carroll Issue, the proceedings in this case and the 
evidence available to the Commission indicated that serious public in- 
terest questions existed which the Commission should have considered 
on its own motion before ruling on appellant's request for relief. For 
instance, no finding was made concerning the possible mutual economic 
exclusivity of the two El Centro stations, the seasonanlenpss of their 
revenue estimates (a question which affects the basic financial qualifica- 
tions of the grantees) or the likelihood that the new permittees would 

| 

| 
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effectuate their proposals. Indeed, one of the permittees, KXO- TV, Inc., 
admitted that both stations could not survive in El Centro. However, be- 
cause of its erroneous and arbitrary technical demurrer approach to 
appellant's pleadings, the Commission failed to explore and to rule on 
these public interest considerations. The Commission's blind defense 
of its prior grant rather than its required defense of the public interest 
leaves these problems unresolved. The record before this Court is 

thus inadequate to support a conclusion that the public interest was 
served by the contested grants. In fact, it is apparent that the Commis- 
sion was derelict in its duty to ascertain whether the public interest 
would be served or damaged by the addition of two new stations in 

El Centro. 


ARGUMENT 


I. THE COMMISSION'S ACTION IN DENYING APPELLANT'S REQUESTS 
FOR RELIEF ON GROUNDS OF FAILURE TO ALLEGE A PRIMA 
FACIE CASE OF ECONOMIC INJURY WAS ERRONEOUS AND CON- 
STITUTED AN ARBITRARY AND CAPRICIOUS ESTABLISHMENT OF 
NEW STANDARDS OF PLEADING CONTRARY TO LAW, PRECEDENTS 
AND ESTABLISHED POLICY. 


The Commission's decision, which denied appellant's "economic 


protest” on grounds of insufficiency of appellant's pleadings, is a new 


landmark in the Commission's history of resistance against taking into 
account the possible adverse economic impact of new broadcast license 
grants. Throughout its history the Commission has traditionally either 
raised the substantive question as to whether it should evaluate the 
economic consequences of new stations or raised the procedural ques- 
tion as to whether such evaluation should be made at the insistence of 
existing station licensees. A quick review of this history will show how 
the instant case fits into that pattern. 

Even though the Commission and its predecessor, the Federal 


Radio Commission, did not at first hesitate in considering the economic 
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impact of new grants on existing licensees, ? it bitterly opposed access, 
as a matter of right, to its proceedings by economic protestants - Not 
satisfied with thwarting economic protestants’ efforts on|procedural 
grounds of standing or intervention rights alone, the Commission later 
also reversed its policy of designating economic issues on its own 
motion in hearings on new applications. Thus, the Commission denied 
economic protests on grounds that no law, rule, or policy required that 
a definite need support the grant of new applications,® and that the 
essence of the American system of broadcasting was free competition 
and the widest utilization of broadcast facilities rather than the estab- 
lishment and protection of monopolies + : 

Based on this conclusion, the Commission next argued that an 
existing licensee, who complained only of the adverse economic impact 


of the new license grant, had no standing to seek court review of the 


Commission's decision denying his economic protest.? This argument 
y ing gu 
| 


was held erroneous in the Sanders Brothers case, even though the 
Supreme Court there agreed that, generally, the purpose of the Com- 
munications Act is not to protect licensees against competition. The 


important limitation to that general rule was expressed by the Court 


as follows: ° | 


This is not to say that the question of competition 
between a proposed station and one operating under an 
existing license is to be entirely disregarded by the 


1 Woodmen of the World Life Ins. Association v. Federal Radio Federal Radio Commission, 
62 App. D.C. 138, 65 F.2d 484 (D.C. Cir. 1933); Fall River | River Herald News Publis News Publish- 
ing Co., 5 F.C.C. 377 (1939); Giles H. Penstone, Meaning of the Term ''Public 


Interest, Seeenseace and Necessity" under the Communications Act of 1934, 
9 Geo. Wash. L. Rev. 873, 886 (1941), indicates that several applications were 


denied for ne reason in 1937 and 1938. See also, Harry P. Nese Radio and 
Teeyisch Law, 120-134 (1948). 


Sykes v. Jenny Wren Co., 64 App. D.C. 379, 98 F.2d 729 ae c. Cir. 1935) 
cer den., 296 U.S, 624 (1935). 


3 FP. W. Meyer, 7 F.C.C. 551, 558 (1939). 


5 Spartanburg Advertising Company [not reported], Docket No. 5451 (1950), 


quoted in Frederick W. Ford, Economic Considerations in Licensing of Radio 
Proadeast Stations, XVII Fed. Com. Bar J. 191, 193-194 (1961). | 


> Federal Communications Commission v. Sanders Bros. Radio Station, 309 
U.S. 470 (1940). 


8 id. at 475. 
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Commission. . . It may have a vital and important 
bearing upon the ability of the applicant adequately to 
serve the public; it may indicate that both stations,— 
the existing and the proposed — will go under, with 
the result that a portion of the listening public will be 
left without adequate service; it may indicate that, by 
a division of the field, both stations will be compelled 
to render inadequate service. 


However, despite the Sanders dictum, the Commission continued 
to deny economic protests reasoning that the consequences of competi- 
tion were speculative, impossible to predict, "incapable of proof," 
and therefore, even if the Commission had power to consider it (which 
power it disclaimed),° it would not do so as a matter of policy.* In one 
case the Commission attempted to deny the intervention of an economic 
protestant on grounds that his pleadings indicated that he would be of no 
help in determining whether the public interest would be served by the 
grant, but the Court disagreed and reversed.° Finally, the erosion of 


the substantive law was halted in the Carroll case® where this Court 


held that ''to license two stations where there is revenue for only one 
may result in no good service at all. So economic injury to an existing 
station, while not in and of itself a matter of moment, becomes impor- 
tant when on the facts it spells diminution or destruction of service. At 
that point, the element of injury ceases to be a matter of purely private 


concern." ! 


: Voice of Cullman, 14 F.C.C. 770, 6 Pike & Fischer Radio Reg. 164, 
(1950). See also Montana Network, 6 Pike & Fischer Radio Reg. 445 (1950). 


c American Southern Broadcasters, 11 Pike & Fischer Radio Reg. 1054, 1056 
(1955). 


. Southeastern Enterprises, 13 Pike & Fischer Radio Reg. 139, 147 (1957). 


. Voice of Cullman, 14 F.C.C. 770, 6 Pike & Fischer Radio Reg. 164 (1950); 
Kaiser Hawaiian Village Radio, Inc., 15 Pike & Fischer Radio Reg. 84(a) (1957). 


5 E1m City Broadcasting Corp. v. United States, 98 U.S. App. D.C. 314, 235 
F.2d 811 (D.C. Cir. 1956). Sac 


Carroll Broadcasting Company v. Federal Communications Commission, 
103 U.S. App. D.C. 346, 258 F.2d 440 (D.C. Cir. 1958). 


7 Ia. at 443. 
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Despite the Carroll holding by this Court, the Commiission was 


undaunted in its antipathy for economic protests. Thus, in the wake of 
Carroll, the Commission next developed the Michels doctrine, whereby 
the filing of Carroll-type protests was discouraged by calling up the 
protestant's license for renewal and designating it for hearing with the 
new station application. This was on the theory that if the market 
could not, in fact, support an additional station, it must be decided 
whether the existing or new station would better serve the public interest. 
The Michels approach, however, is difficult to apply when several 
new applications are filed in a multi-station market. Moreover, it 
results in a complex proceeding premised on the determination that 
there is no room for an additional station — a determination which the 
Commission seems loathe to make. Whether these were the practical 
considerations which prompted the Commission to abandon Michels or 
not, the fact is that recently the Commission refused a Michels hearing 
even when the existing licensee expressly requested it.” ‘The Commis- 
gion rationalized its ruling thus: "should the Carroll issue be resolved 
against the applicant for the new station, he may file an application 
against the existing station's renewal application, and such application 


| 
for construction permit will be considered comparatively, with this 


13 | 


Then, without previous warnings or pronouncements of new or 


renewal application. 


changed policies governing the pleading of economic injury, the Com- 
mission within one week denied three economic protests, | including that 
of appellant, on the ground that the protestants’ pleadings were insuf- 


ficient to raise a prima facie economic injury issue.* The order here 

1 Herbert P. Michels, 17 Pike & Fischer Radio Reg. 557 (1958). The problem 
of what to do in case an economic protestant wins is presented in Jacob W. Mayer, 
Sanders Brothers Revisited: Protection of Broadcasters from the Consequences 


of Economic Competition, 49 Ky. L. J. 370, 381-382 (1961). 
2 Sohn Self, 24 Pike & Fischer Radio Reg. 1117 (1963). 
3 ta. at 1180. | 


: Missouri-Illinois Broadcasting Co., 1 Pike & Fischer Radio Reg. 2d 1 (re- 
leased July 29, 1963),now on appeal in this Court sub nom. KGMO Radio Televi- 
sion, Inc. v. Federal Communications Commission, Case No. 18,064; Tree Broad- 
casting Co., 1 Pike & Fischer Radio Reg. 2d 15 (released July 23, 1963); and KXO- 
TV, Inc., 1 Pike & Fischer Radio Reg. 2d 125 (released August/1, 1963), now on 


appeal in this Court in the instant case. 
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complained of employed the same treatment, almost paragraph by para- 
graph, as that used in the other two cases decided in the same week. 


Thus, five years after its defeat on the substantive law in the 


Carroll case, the Commission has finally asserted its traditional pro- 


cedural excuse for frustrating the practical effects of that decision. As 
will be demonstrated, however, the Commission can find no support to 
its contention that appellant's protest in this case can be denied on the 
flimsy ground of insufficient pleading. Not only did appellant's pleadings 
meet all the necessary standards to justify a hearing but, even assuming, 
arguendo, that they did not, the Commission should have explored all the 


available evidence, on its own motion, before rendering its decision, 


A, Appellant's Pleadings Were Sufficient to Raise the 
Question as to Whether the Establishment of Addi- 
tional Stations in the El Centro-Yuma Area Would 
Provide Destructive Economic Competition Contrary 
to the Public Interest. 

As was Set forth in the Statement of the Case, appellant's petition 
for reconsideration alleged that appellant's station is the only one within 
its coverage area, which includes both Yuma and E] Centro; that with its 
full-power facilities, triple-network affiliation, studios in Yuma as well 
as El Centro, and other advantages, it is in a position completely to 
exploit the revenue potential within its coverage area; that it does in 
fact so exploit it to the best of its ability; that, despite that fact, KIVA 
has been a loss operation for many years and today scarcely does better 
than break even; that the slightest loss of revenue would relegate KIVA 
to a loss operation; that if such loss is occasioned by the recurrent factor 
of new competition, its hopes of recovering its losses would be doomed; 
that under such circumstances all its incentive to stay in the business 
would be lost; that, because of the limited market potential in Yuma-El 
Centro, the two new proposed Stations could not obtain the additional 
$257,000 which they require to survive; that if they realized even a frac- 
tion of that estimate, such revenue would necessarily have to come out 
of KIVA's present revenue sources; that, if that happened, KIVA would 
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eventually have to sign off the air; that such demise of KIVA would de- 
prive a sizeable population over a substantial area of their only local 

television service, because the new applicants' proposed bervice would 
not reach the same areas now served by KIVA, and that, therefore, the 
public would be injured. ! 


Appellant's allegations were not unlike those of the protestant in 


Martin Karig, 19 Pike & Fischer Radio Reg. 1084, which were sum- 


marized by the Commission as follows: 


In support of its request that the issues be enlarged 

to include the economic issue, WENT alleges that 

Gloversville and Johnstown lie adjacent to each other 

and are known as Twin Cities; economically, the two 

cities are very much entwined; their respective Cham- 

bers of Commerce work together on joint promotion; 

both of their respective Boards of Education have given 

extensive study to setting up one senior high school to 

serve both cities; one administrative government for 

both cities has been suggested; the city of Johnstown is 

the official county seat of Fulton County but many of the 

county offices such as County Judge and District Attor- 

ney are located in Gloversville. Petitioner further con- 

tends that its annual revenue for the three years 1956, 

1957, and 1958 was $119,000 and that it must do an an- 

nual volume of about $104,000 to break even. Petitioner 

estimates that the gross potential revenue of standard 

broadcast stations in the communities involved is approxi- 

mately $160,000, and based upon this estimate) it alleges 

that if a new station collects an annual revenue of $72,000 

from this area, aS forecast by the applicant, the peti- 

tioner's operating loss will approximate $16,000 a year. 

This, argues WENT, "... would result only in a drastic 

impairment of the valuable public service which has now 

for several years been established by WENT. (Should 

there be a division of the field, such public service could 

not possibly be adequately maintained.” (Emphasis supplied) 
There, the Commission, with deference for the Carroll decision, desig- 
nated an economic injury issue for hearing on the new application. 
Moreover, in denying a petition for reconsideration of that decision, filed 
by the Commission's Broadcast Bureau, the Commission held as follows: 


The Bureau asserts in substance that WENT in its 
November 16, 1959 petition, failed to allege facts which 
show a detriment to the public interest as opposed toa 
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mere economic injury to WENT, and that absent such 
showing there is no basis for enlarging the issues to 
include the economic issue. The Bureau cites the 
Carroll case as authority for its view. Although the 
factual allegations in WENT's November 16, 1959 peti- 
tion were not set forth succinctly, sufficient facts were 
alleged by WENT to permit an inference that it was 
offering to "prove that the economic effect of another 
station would be detrimental to the public interest.” 


Carroll Broadcasting Co. v. FCC, supra. In accord- 


ance with the decision in Carroll, we therefore granted 
WENT's request in order to accord to it the opportunity 
of showing that the licensing of another station would be 
detrimental to the public interest. Under the Carroll 
decision the burden of making such showing is, of course, 
upon WENT. (Emphasis supplied) 


Note that, in this ruling, the Commission, in granting the economic 
issue, relied upon allegations which did no more than "permit an infer- 
ence" that protestant was offering to prove economic damage detrimental 
to the public interest. Compare the treatment accorded appellant in the 
instant case. 

In the instant case, in a motion to consolidate, appellant pointed out 
that the El Centro applicants computed their estimates of the revenue 
needed and available to them without consideration for competition from 
each other; that, in addition to the two El Centro applicants, there is an 
applicant for a new television station in Yuma as well; that should the 
Commission decide that the El Centro-Yuma area could not suppor% all 
three of the proposed new stations, it would have to make a choice as to 
which community, El Centro or Yuma, should be preferred-? that should 
the Commission determine that because of economic reasons, cniy one 
or some of these new stations could be granted, a consolidated hearing 
would be required under the Ashbacker doctrine;” and that in light of the 
obviously erroneous revenue estimates of these applicants, sericus ques- 


tions existed as to their basic financial qualifications. 


i Section 307(b) of| the Communications Act of 1934, as amended, 49 Stat. 1475, 
47 U.S.C. 307(b). 


: Ashbacker Radio Corp. v. Federal Communications Commission, 326 U.S. 
327 (1946). 
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Casting appellant's arguments aside, the Commission found the 
following specific faults with appellant's pleadings: First, the Commis- 
sion asserts that appellant did not show that Yuma, Arizona, and El 


Centro, California, are one market (R. 241, 510). However, such show- 


ing has not been held determinative in similar circumstances as long as 
protestant and applicant would compete in both cities for advertising 
revenues.! In reply to intervenor's opposition to appellant's motion to 
consolidate, appellant summarized its position as follows (R. 227): 


From KIVA's point of view, since it serves both 
cities, has studios in both, programs for both and ob- 
tains revenues from both, Yuma-El Centro constitutes 
one market. These cities, of course, are two different 
communities. Economic injury to KIVA can be! caused 
by destructive competition either in Yuma or El Centro 
or anywhere within KIVA's coverage area. It is only of 
peripheral significance to KIVA whether the coup de 
grace is administered from the right or left 2 


Next, the Commission states that appellant failed td show the num- 
ber of people who would be affected by the loss of KIVA's service, if it 
were driven off the air (R. 242,511). This, of course, is the kind of 
information which appellant would have introduced as evidentiary facts 
in a hearing, or could have easily supplied if requested to do so, or 
would have supplied had it had some indication that such a nose count 
was necessary — as a matter of pleading — to make out a prima facie 
economic protest. At any rate, the service contours of KIVA and of the 
El Centro permittees’ stations were easily available in the Commission's 
official files. A superimposition of these contours, as was done by appel- 
lant's engineer on a map submitted with appellant's motion for stay filed 
in this Court, clearly indicates that if KIVA were deleted as a result of 


: E.g., Carroll Broadcasting Company v. Federal Communicdtions Commis- 
sion, supra, John Self, supra, Haggard & Rogers, 24 Pike & Fischer Radio Reg. 
670 (1962). 

| 


. It should be emphasized that appellant does not assert that Yuma and El 
Centro are one market, in a television allocations sense or, indeed, in a statis- 
tical or metropolitan area sense. The point is simply that appe lant's station, 
KIVA, must and does rely upon both cities for economic survival and believes 
that the new stations in the market will be forced to do likewise. 
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these new grants, substantial areas of Arizona would be left without any 
service whatsoever} 

The Commission's decision is also based on so-called "uncontro- 
verted facts" supplied by intervenor, which, according to the Commis- 
sion, "tend to show that the Yuma-El Centro area is rapidly expanding 
economically, and that the arguments raised by Valley, are, therefore, 
unmeritorious." (R. 241, 510). This contention, however, involves two 
fallacies. First, if the conclusions to be drawn from appellant’s plead- 
ings and the conclusions to be drawn from intervenor’s pleadings are, 
in fact, inconsistent, then the parties have reached a triable issue on 
the question as to whose economic forecast is correct and whose evalu- 
ation is better supported. It is an elementary rule of pleading procedure 
that a prima facie case cannot be destroyed by pleading collateral facts. 
But secondly, and more importantly, in the instant case appellant demon- 
strated why intervenor could take no comfort from its "uncontroverted 
facts": they show but a very slow trend of economic development and, 
therefore, support appellant's rather than intervenor's contention.” 
Appellant agreed with intervenor that the long term future in the area 
may not be entirely bleak. Appellant insisted, however, that as of now, 
the market could sustain no additional station (R. 489-491). 

The Commission further complained that appellant failed to ccn- 
sider that additional revenue sources, not available to KIVA, may be 
available to the new permittees (R. 241-242, 510-511). This contention 
is likewise in error. For example, appellant's pleadings discussed the 
additional network revenue sources which may be available to the new 


stations and the problem of elasticity of revenue supply (R. 162-163, 


i For example, the engineer's computation shows that if intervenor’s E] Centro 
station survived and KIVA did not, 38,281 of the 38,984 persons now receiving a 
Grade A or better service from KIVA would lose that service. Of course, 65,789 
persons in California would gain a Grade A or better signal from the new station. 
Most of these people in California, however, now receive Grade B service from 
KIVA. 


ss For example, these figures show that while the retail sales have increased, 
the population has increased proportionately faster. This tends to show that per 
capita consumption and income is decreasing. This is not the hallmark ofa 
healthy economy. 


21 


402-403). Whether the aggregate revenues of all the stations would 


amount to as much as KIVA's present income, which scarcely keeps 
one station in business, or whether it would exceed that figure by 
$130,000 so that it could also maintain one or the other new station, or 
whether it would exceed that figure by $257,000, so that the existing 
station as well as both new stations could be maintained, Gepends on 
such elasticity. As appellant alleged, only the network sdurces show 
any Significant elasticity. Moreover, the additional revenue sources 
available in the Imperial Valley are counterbalanced by ieeees in the 
Yuma Valley. Appellant was prepared to show the losses and gains in 
a hearing. It had no indication that a detailed evidentiary showing was 
needed in its pleadings. Had it been able to foresee the Commission's 
new standards for pleading, the information could have been supplied. 
The Commission also complained that appellant showed no "knowl- 
edge that specific advertisers plan to shift their advertising to the new 
stations.” (R. 241, 510). On the same page, however, the Commission 
also observes that appellant's station, KIVA, has already lost its ABC 
network affiliation to intervenor and its CBS affiliation to the new Yuma 
permittee. This is sufficient "knowledge" upon which to predicate the 
likelihood of economic harm. : 
Moreover, even intervenor's boldest estimate, "admittedly ae 
not [based on] definitive market research"... buta "rough estimate" 
is "that there is some $125,000 in local television revenue potential 
in Imperial County" including KIVA's present revenue sources (R. 447). 
No wonder that the more realistic El Centro permittee, KXO- TV, Inc., 
felt "constrained to agree that there is some substance to the 
allegations [of appellant] which may, in the public interest, warrant 
Commission consideration." (R. 198, 427). KXO-TV, Inc. urged that 
"TuJnder these circumstances, the Commission might well be advised 


to investigate the economic potential of the market to support all of 


| 
| 
would be to establish that there is the economic wherewithal in the area 


these operations. ... KXO believes that the outcome of such inquiry 


to support one local station at El Centro. It is doubtful that the area 
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would be shown capable of supporting two local stations at E] Centro." 
(R. 199, 428). 

But the Commission ignored KXO-TV's warning. Instead, in blind 
defense of its prior grant, it sought to meet an argument of appellant 
which appellant did not even make. Thus, the Commission stated: 
"Valley also failed to support the necessary last step in this argument, 
that, even assuming that the El Centro stations could not survive, the 
demise of the new stations would precede that of KIVA." (R, 242, 511). 
Curiously, appellant made precisely the opposite argument, although it 
also pointed out that the sequence in which the El Centro and Yuma sta- 
tions would be ruined is not determinative of the presence of a Carroll 
issue. Thus, appellant predicted that, in all probability, KIVA would go 
under first, and the new stations next. Intervenor argued that, because 
of this sequence, no Carroll issue exists. The Commission's decision, 
denying a Carroll hearing, argues that appellant's unsupported attempt 
to show the opposite sequence (which attempt was never made) is fatal. 
This preoccupation with the sequence of station fatalities, however, has 


no support in Carroll, which held that "The public interest is affected 


when service is affected."! Since the El Centro permittees would not 


replace KIVA's service east of Yuma, regardless of the sequence of 


failures, a public injury issue is present in this case. 


B. The Standards Under Which the Commission Judged 
the Sufficiency of Appellant's Pleadings Have No 
Foundation in Law, Precedent or Policy and Consti- 
tute an Arbitrary and Capricious Departure Therefrom. 


The statutory provisions for pre-grant protests are embodied in 
Section 309 of the Act, 47 U.S.C. § 309.” Section 309(d)(1) prescribes 
the following standard of pleading: 


1 103 U.S. App. D.C. at 350, 258 F.2d at 444. 

= The pre-grant protest under the provision now in force is lodged by a "peti- 
tion to deny." Protestant, therefore, is called a "petitioner" under the current 
terminology. However, to avoid confusion, and for the sake of consistency, appel- 
lant (petitioner below) and parties in other cases who have lodged their economic 
protests in "petitions: to deny" will be referred to as "protestants" in this brief. 
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The petition shall contain specific allegations of fact 

sufficient to show that petitioner is a party in interest 

and that a grant of the application would be prima 

facie inconsistent with subsection (a). 

Subsection (a) provides: 
Subject to the provision of this section, the Commis- 
sion shall determine, in the case of each application 
filed with it to which section 308 applies [such as 
applications for permits toconstruct new television 
stations], whether the public interest, convenience, 
and necessity will be served by the granting of such 
application, and, if the Commission upon examination 
of such application and upon consideration of such 
other matters as the Commission may officially 
notice, shall find that public interest, convenience, 
and necessity would be served by the granting thereof, 
it shall grant such application. | 


The Commission's decision in the instant case rests on the contention 
that appellant should have achieved at least the pleading standard re- 
quired for a petition to deny under Section 309(d)(1), and that appellant 
failed to achieve that standard. | 

In the leading case of Carroll Broadcasting Company v. Federal Com- 
munications Commission, supra, this Court held that "when an existing 
licensee offers to prove that the economic effect of another station 
would be detrimental to the public interest, the Commission should 
afford an opportunity for presentation of such proof vl The Com- 
mission's judgment on the matter should be entered after the evidence 
has been adduced. This was set forth by the Court as follows: 2 


If the protestant fails to bear the burden of proving 
his point (and it is certainly a heavy burden), there 
may be an end to the matter. If his showing ‘is substan- 
tial, or if there is a genuine issue posed, findings 
should be made. | 


Read in context it is obvious that the "showing" referred to by the Court 


was a "showing" in a hearing, not in a pleading offering to prove the 


injury. Significantly, the Court continued in that case:? | 


1 103 U.S. App. D.C. at 349, 258 F.2d at 443. 
2 103 U.S. App. D.C. at 350, 258 F.2d at 444. 
3 pia. 


24 


Perhaps Carroll did not cast its offer of proof 
exactly in terms of the public interest, or at least not 
in terms of the whole public interest. It may be 
argued that it offered to prove only detriment to its 
own ability for service. 


Yet, the case was remanded for further findings. It is thus clear that 


the standards of appellant's offer exceeded that of the protestant in 


Carroll. 1 


The standards required for a valid protest (not on economic 
grounds) were in issue in Federal Broadcasting System v. Federal Com- 
munications Commission, 96 U.S. App. D.C. 260, 225 F.2d 560 (D.C. Cir. 
1955). There, this Court stated: 


It is clear from a reading of the statute and its his- 
tory that Congress sought to require one protesting a 
unilateral grant of a license by the Commission to show 
in some detail the factual basis of his grievances. Gen- 
eralized objections are obviously insufficient under the 
statute without some specification of events and circum- 
stances. But neither are we to measure the requirement 
of Section 309(c) by the technicalities of pleading formerly 
applicable in civil litigation. What is required is merely 
an articulated statement of some fact or situation which 
would tend to show, if established at a hearing, that the 
grant of the license contravened public interest, conven- 
ience and necessity, or that the licensee was technically 


or financially unqualified, contrary to the Commission‘s 
initial finding.” (Emphasis Supplied, footnotes omitted.) 
This standard is perhaps even higher or more strict than that sug- 


gested by observers of the modern trend of pleading standards in federal 


. The Court in that case made no reference to the protest section of the Com- 
munications Act then in force which provided, in appropriate parts (70 Stat. 3. 
47 U.S.C. 309(c)): "Any protest so filed shall be served on the grantee, shall 
contain such allegations of fact as will show the protestant to be a party in in- 
terest, and shall specify with particularity the facts relied upon by protestant as 
showing that the grant was improperly made or would otherwise not be in the 
public interest." The reason for this omission is that the Commission in that 
case did not refuse to hold a hearing on the appropriate economic injury issue; 
it merely failed to make appropriate findings on the record. 


2 96 U.S. App. D.C. at 263, 225 F.2d at 563 (D.C. Cir. 1955). 
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and, particularly, in administrative proceedings.! In any event, the 


Commission's own decisions, following in the wake of the Carroll case, 
required no more than the relatively loose standard of pleading enun- 
ciated in Federal Broadcasting System v. Federal Communications 
Commission, supra. | 

For example, in Martin Karig, supra, allegations were accepted 
as sufficient for developing a prima facie Carroll case on a showing 
somewhat scantier than that of appellant. Nor was there present in 
Karig the aggravating circumstance here presented, i.e., that the exist- 
ing station was protesting the establishment of two new stations in its 
coverage area, thereby raising Ashbacker questions as to the mutual 
exclusivity of the new stations. In Haggard & Rogers, ~ protestant 
merely filed letters with the Commission alleging economic injury to 
himself, without even requesting any specific relief. The essential state- 
ments there were that protestant's station ina neighboring community 
was a loss operation; that in 1952, another station failed ih the com- 
munity where applicant wished to establish the new station; that the pro- 
testant's station was operating with a reduced staff because of the eco- 
nomic conditions in the area and that the Secretary of Agriculture had 


declared the region a depressed area. The Commission's reaction to 


this showing follows:° 


z E.g., Davis begins his discussion of basic requirements for pleadings in his 
treatise on administrative law with these words: ''The most important charac- 
teristic of pleadings in the administrative process is their unimportance. And ex- 
perience shows that unimportance of pleadings is a virtue.” 1 Davis, Administra- 
tive Law Treatise, 523, § 8.04 (1958). Comparing the administrative process with 
federal court practice, Davis refers to the statement of Professor Moore: "The 
modern philosophy concerning pleadings is that they do little more than indicate 
generally the type of litigation that is involved . . . . A generalized summary of 
the case that affords fair notice is all that can be expected." 2 Moore's Federal 
Practice, 1607 (2d ed 1948). Davis also alludes to the statement of this Court in 
Kuhn v. Civil Aeronautics Board, 87 U.S. App. D.C. 130, 183 F.2d 839, 841-842 
(1950): 
The whole thrust of modern pleading is towards fulfillment of a 
notice-giving function and away from the rigid formalism of the com- 
mon law. It is now generally accepted that there may be no'subsequent 
challenge of issues actually litigated, if there has been actual notice 
and adequate opportunity to cure surprise. 


2 094 Pike & Fischer Radio Reg. 670 (1962). 
3 94 Pike & Fischer Radio Reg. at 672. 
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4. Although the petitioner is quite vague, we believe 
that he has made the minimum allegations required 
under the Carroll case to warrant a hearing on the 
question of whether there are adequate revenues avail- 
able to support more than one standard broadcast sta- 
tion in the area without loss or degradation of standard 
broadcast service. Accordingly, such an issue will be 
specified. The burden of proceeding with the introduc- 
tion of evidence and the burden of proof on this issue 
will be placed upon the petitioner. (Footnote omitted.) 


In Bigbee Broadcasting Co.,! protestant, the only AM station in Demop- 


olis, Alabama, objected to a grant of another AM station in Demopolis. 
Protestant showed that Demopolis had a population of less than 8,000 of 
which 50% had sub-standard income; that the population was declining 

in the neighboring counties; that seven other stations also covered 
Demopolis and its environs, and that protestant had madeonly a nominal 
profit. Reciting these allegations of protestant and the contents of the 
applicant's reply, the Commission concluded: 'We are of the opinion 
that WXAL [protestant] has met the burden so that a Carroll issue is 
required.” 2 Similar showings were found to be sufficient to justify 
Carroll issue hearings in Geoffrey A. Lapping, 23 Pike & Fischer Radio 
Reg. 919 (1962), John Self, supra, Rhinelander Television and Cable Corp., 
24 Pike & Fischer Radio Reg. 1181 (1963). Many of these cases, of 
course, involved AM stations, whose cost of operation is substantially 
lower than that of television stations. Apart from this variance in the 
proportion of the showing, the only valid distinction that can be drawn be- 
tween these cases and the instant one is that appellant here made a more 
complete and detailed showing than the protestants in the prior cases who 


succeeded in obtaining a Carroll hearing. 


In light of the judicial and Commission interpretations recited, the 
question is not whether the Commission is entitled to change the required 
standards for pleading, but whether it can lawfully change them without 


1 24 Pike & Fischer Radio Reg. 497 (1962). 


2 Id. at 499. 


. See the dissent of Commissioner Cox in Missouri-Illinois Broadcasting Co., 
1 Pike & Fischer Radio Reg. 2d 1, at 5-10, discussing these cases. 
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prior notice. It is submitted that to rule applicant's pleadings insuffi- 
cient on the basis of standards never before announced and| which go 
counter to all previously applied standards is arbitrary and capricious,: 
even if, under proper procedures, such standards could be promulgated. 
The economic study which was submitted with appellant's motion for 
stay in this Court illustrates that a host of evidentiary facts, normally 
put into the record in the hearing rather than in pleadings, were avail- 
able to appellant and could have been pleaded in the petition for recon- 
sideration, had the Commission given prior notice that it required such 
detailed material in pleadings. | 

It should also be pointed out, in passing, that as an announcement 
of new pleading rules, the Commission's Order in this case presents, at 
best, uncertain guidelines for pleading future economic injlry cases. 
Its cavils, exposed above, and its language hinting as to what may be 
considered enough, provide poor guidelines indeed. Apart from these 
weaknesses in the instant decision, it should also be observed that an 
economic forecast, as required by Sanders and Carroll, is never a fact; 
it is always a conclusion. Since the Act clearly requires the Commis- 
sion to deal with such an economic conclusion, in light of the Sanders 
case, and since the Commission in Carroll was held equipped to appraise 
such material, the Commission cannot complain that economic protests 
are couched in conclusionary phrases. How much factual basis for that 
conclusion must initially be pleaded is in issue here. | 

In light of the above discussion, it must be concluded that appellant 
alleged enough, prima facie, to support the conclusion that the grants 


were inconsistent with the public interest. At any rate, without a hearing 

: Appellant is not unmindful of Commissioner Loevinger's dissertation, in 
answer to Commissioner Cox's dissent in Missouri-Illinois Broadcasting Co., 
supra, 1 Pike & Fischer Radio Reg. 2d at 11-15 (1963), in which he argued that 
the six Commission precedents which Commissioner Cox pointed] out as contrary 
to the ruling in that case are not binding on the Commission under the doctrine of 
stare decisis. However, appellant herein does not argue that these decisions 
necessarily have a binding force. It is merely contended here that to change the 
standard of pleading required by these prior cases, without previous notice such 
as required in rulemaking under the Administrative Procedure Act, is arbitrary 
and capricious. | 
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record to review, this Court cannot determine whether the Commission's 
conclusion, that the two El Centro grants served the public interest, was 
correct or not. For that reason, the Commission's decision should be 


reversed and remanded for further proceedings. 


U. REGARDLESS OF THE SUFFICIENCY OF APPELLANT'S 
PLEADINGS, THE COMMISSION COMMITTED REVERSIBLE 
ERROR BY ITS FAILURE TO EXPLORE AND TO CONSIDER, 
ON ITS OWN MOTION, EVIDENCE AVAILABLE TO IT CON- 
CERNING THE ADVERSE EFFECTS ON THE PUBLIC 
INTEREST OF THE NEW EL CENTRO GRANTS. 

Appellant further contends that the Commission erred in assessing 
its statutory mandate to make grants in the public interest upon the basis 
of the sufficiency of appellant's pleadings. For, even assuming, arguendo, 
that appellant's pleadings were insufficient to raise a prima facie Carroll 
issue, if the matters set forth in the pleadings raised the likelihood that 
a problem affecting the public interest exists, the Commission erred in 
employing a technical demurrer approach. 


This Court's holding in Michigan Consolidated Gas Co. v. Federal 


Power Commission! seems particularly applicable here. In that case, 


a natural gas distributor and some of its customers petitioned the 
Federal Power Commission for a review of its authorization for the 
abandonment of a gas suppliers’ service to the distributor. After the 
filing of that petition, the distributor also submitted a settlement pro- 
posal, purportedly pursuant to the Commission's rules of practice, in 
which he suggested suppliers’ partial abandonment of service under an 
off-season purchase plan. The Commission refused the plan and denied 
rehearing on grounds that the plan was inconsistent with the prior Com- 
mission order of total abandonment and, it being unacceptable to sup- 
plier, was not a settlement, only an offer for settlement. This Court 
held, however, that even if the supplier's proposal was not effective as 


a settlement under'the Commission's rules, it had sufficient merit in it, 


1 108 U.S. App. D.C. 409, 283 F.2d 204 (D.C. Cir. 1960), cert. den. 364 U.S. 913. 
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in light of the public interest, for the Commission to have considered 


it, on its own motion, as an alternative to total abandonment. 

In its petition for rehearing, the Federal Power Commission 
bitterly assailed the Court for this "intrusion into the area of the Com- 
mission's exclusive responsibility" and complained that it! was "sheer 
madness to say that one of the contending companies could lie back with 
an alternative proposal until after the clock has struck, and then, 
wholly without warrant in the governing statutes or rules, ahi the 
Commission and force it to enter into another, new comparative hear- 
ing." The Court, however, rejected the Commission's "hyperbolic 
assertions" and held that the settlement proposal was a matter which 
on its face reflected an alternative "so apparently in the public interest” 
that its consideration at some point in the proceedings was "indispen- 
sable to the validity of any public interest determination in support of 
total abandonment." In denying rehearing the Court concluded: : 


In viewing the public interest, the Commission's vision 
is not to be limited to the horizons of the private 


parties to the proceeding. (Emphasis supplied) 

The Supreme Court had occasion to review the functions and 
powers of the Commission in comparison with those of the courts in 
Federal Communications Commission v. Pottsville Broade asting Co., 
309 U.S. 134 (1940).? The Court there held that "the Communications 


Act is not designed primarily as a new code for the adjustment of 
| 
private rights through adjudication. Rather it expresses a desire on the 


part of Congress to maintain, through appropriate administrative control, 


1 108 U.S. App. D.C. at 431, 283 F.2d at 226. 
: The Commission in that case denied an application without hearing. The 
Court of Appeals found legal error and remanded the case. On remand, the Com- 
mission consolidated the application for hearing with two new applications filed 
in the meanwhile. The first applicant appealed and this Court reversed on the 
grounds that the Commission's action exceeded the Court's order on remand. 
The Supreme Court, however, approved the Commission's action) holding that 
the Commission was entitled to order a hearing under Ashbacker Radio Corp. v. 
Federal Communications Commission, because the interest of the public is 
superior to the interest of the first applicant. Federal Communic ations Com- 
mission v. Pottsville Broadcasting Co., 309 U.S. 134 (1940). 
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a grip on the dynamic aspects of radio transmission." 309 U.S. at 138. 
The Court viewed the administrative tribunals’ trend away from the 
narrowly defined range of the courts’ staple business as a natural and 
inevitable movement:! 


Perhaps the most striking characteristic of this 
movement has been the investiture of administra- 
tive agencies with power far exceeding and different 
from the conventional judicial modes for adjusting 
conflicting claims — modes whereby interested Liti- 
gants define the scope of the inquiry and determine 
the data on which the judicial judgment is ultimately 
based. Administrative agencies have power them- 
selves to initiate inquiry, or, when their authority 
is invoked, to control the range of investigation in 
ascertaining what is to satisfy the requirements of 


the public interest in relation to the needs of vast 
regions and sometimes the whole nation in the enjoy- 
ment of facilities for transportation, communication 
and other essential public services. (Emphasis 
supplied. ) 


In Clarksburg Pub. Co. v. Federal Communications Commission” this 


Court considered this question in light of the Commission‘s denial of a 
protest on the grounds that, even if the facts alleged in the protest were 
admitted by demurrer, they would not raise issues requiring a full evi- 
dentiary hearing. But this Court, in considering the requirements of 
Section 309(c) of the Act, held that: ° 


The statute contemplates that, in appropriate cases, 
the Commission's inquiry will extend beyond matters 
alleged in the protest in order to reach any issue 
which may be relevant in determining the legality of 
the challenged grant. Clearly, then, the inquiry can- 
not be limited to the facts alleged in the protest where 
the Commission has reason to believe, either from 
the protest or its own files, that a full evidentiary 
hearing may develop other relevant information not 

in the possession of the protestant. 


1 309 U.S. at 142-143. 


96 U.S. App. D.C. 211, 225 F.2d 511 (D.C. Cir. 1955). 
96 U.S. App. D.C. at 215, 225 F.2d at 515. 
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Examining the matters discussed in the protest, the Court held 
in that case that the Commission had ample reason for extending its 
inquiry. Said the Court:! 


Nevertheless, by adopting the technical demurrer 
approach, it precluded such development and con- 
fined itself to a consideration of the facts and | 
issues set forth in the protest. However unwittingl ; 
the Commission seems to have assumed the defense 
of its grant, rather than the public interest, as its 
primary role in the proceedings. (Emphasis | 


supplied.) ide | 


| 
Applying the principle of these cases, it must be concluded that 


the Commission was not justified in issuing grants for two additional 
television stations within KIVA's coverage area in April, 1963, totally 
ignoring pleadings filed under oath in December, 1961, and in January, 
1962, which demonstrated that the area could not even support one addi- 
tional station. The Commission's decision does not indicate that those 
pleadings were even considered in making the finding that the public 
interest would be served by the El] Centro grants. Moreover, even 
though appellant's petitions for reconsideration, motion for stay and 
motion for consolidation expressly referred to and incorporated those 
pleadings by reference, the Commission's decision is silent about them. 


In fact, they were only produced in this Court by the Commission upon 


a Court Order issued because of appellant's motion.” 


‘ 
fe Ibid. The Clarksburg case has been cited with approval by this Court for 
the proposition that inquiry should not be limited to matters alleged in a protest 
or pleading where relevant evidence bearing upon the public interest question is 
otherwise available. Southwestern Publishing Co. v. Federal Communications 
Commission, 100 U.S. App. D.C. 251, 254, 243 F.2d 829, 833 (D.C. Cir. 1957). 
See also Michigan Consolidated Gas Co. v. Federal Power Commission, supra. 


2 The original record was certified by the Commission's Secretary, in con- 
formity with Rule 37(b) of this Court as containing copies of the| proceedings be- 
fore the Commission "pertinent to the above-entitled case, including copies of 
the order complained of, the fact and grounds relied upon, and all papers and 
evidence presented to and considered by the Commission in entering said order" 
(emphasis supplied). The certificate attached to the supplemental record merely 
stated that it supplemented the record previously filed. The strong inference 
that the Commission did not, in fact, consider the supplemental record in 
rendering the decision, implied by the fact that the pleadings contained therein 
were not recited in the order, is thus further supported. | 
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The Commission also completely ignored the admissions against 
interest elicited from the permittees by appellant's pleadings. Thus, 
no mention is made of the fact that intervenor's "uncontroverted 
facts" indicated an unhealthy decline in per capita consumption in the 
area,! or that intervenor admitted that, even at the most generous 
estimate, there was local revenue sufficient only to support one 
station in El Centro.” The Commission did acknowledge, in a footnote, 
that KXO-TV, Inc., the other El Centro permittee, was frank about its 
belief that El Centro cannot support two new stations. However, in 
defense of its grant, rather than the public interest, this fact was 
brushed aside by the Commission with the remark that "KXO-TV also 
fails to show that the El Centro market is of such limited scope, and 
it cannot, of course, be allowed to stipulate itself into a hearing it has 
not justified,” (R. 240, 509). It is inescapable that even if it is 
assumed, arguendo, that appellant failed to plead a prima facie Carroll 
case, the Commission had weighty evidence before it tending to show 
that El Centro could not support both of the grantees’ stations. Thus, 
even if appellant's standing were in question, a serious question of 


economic mutual exclusivity exists which, under the doctrine of the 


Ashbacker case,° requires a hearing. Under its obligation to make 


grants only if the public interest is served thereby, the Commission 
was not entitled to ignore the Ashbacker problem. 

Moreover, as the Commission itself recognized in William L, 
Ross, 25 Pike & Fischer Radio Reg. 360 (1963), the failure to raise a 


: See discussion on p. 20, supra. 
2 


* Ashbacker Radio Corp. v. Federal Communications Commission. 326 US. 
327 (1946). The applicability of that case was brought to the Commission's 
attention in appellant's 'Motion to Consolidate” (R. 155-166 and R. 395-406), at 
R. 159-60, 399-400 (Issue (1); at R. 160-161, 400-401 Issue (2); and at R. 
164-165, 404-405 (Issue (5)); "Reply to Opposition to and Comment on Motion 
to Consolidate” (R. 222-229)at R. 224-225 and 227; "Reply to Opposition to 
Motion for Stay" (R.'454-458)at 455-456; where appellant argued that one of 
its opponents admitted the Ashbacker question and, therefore, regardless of 
appellant's standing, a hearing was required. 


R. 447. See discussion on p. 21, supra. 
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Carroll issue does not preclude the raising of the question las to 
whether the new applicant's estimate of expected revenue, upon which 
estimate his basic financial qualification depends, was reasonable in 
light of the scarcity of revenue resources in his market. Such issue 
was specified on the request of the existing licensee, who made no 
attempt to show a prima facie Carroll case, in William L. Ross, supra. 
Such financial issue was also specified, in addition to the Carroll 
issue, in Geoffrey Lapping, supra, Bigbee Broadcasting Company, 
supra, and Haggard & Rogers, supra. Certainly, in the instant case 
there was sufficient evidence to show that, as a minimum, a similar 
financial problem existed as to the two new E] Centro grantees. In 
face of these weighty implications, therefore, the Commission should 
have satisfied itself, through its independent inquiry in the public 
interest, what the facts wereconcerning these problems before the 
grants were made. | 
And while it is not unusual for the Commission to conduct its own 
ex parte field investigation in an attempt to ascertain the truth} in the 
instant case, we submit, it would have been sufficient merely to request 
the appellant to support its contentions with more detailed evidentiary 
facts. Appellant, in reasonable reliance on the cases cited supra, was 
not aware that such showing was required by the Commission. It ex- 
hibited no reluctance, however, in making such a showing, when the 
need occurred, as for example in its motion for stay in this Court. 
Therein, appellant submitted a preliminary, but detailed, expert economic 
analysis of the potential of the El Centro-Yuma market area.” This 


expert study concluded: 


1 E.g., Radio Skokie Valley, Inc., 24 Pike & Fischer Radio Reg. 753 (1962). 


2 The study was prepared by Dr. IrstonR. Barnes, an economic consultant, 
who is a former professor of economics and business courses ati Yale and Colum- 
bia Universities, former Consulting Economist in the Antitrust Division of the 
Department of Justice, former Director of the Economic Bureau of the Civil 
Aeronautics Board and Economic Adviser to the Board, and former Chief of the 
Division of Economic Evidence and Reports and Economic Adviser to the 
Bureau of Litigation of the Federal Trade Commission. 
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The authorization at the present time of an addi- 
tional television station in the Yuma-E]l Centro market 
foreshadows such revenue inadequacies as to impair 
the quality and jeopardize the availability of television 
services to the public. (Page 4) 


The above conclusion rests upon the amply documented and 
carefully researched facts that because of the limited water resources 


of the area, no substantial further agricultural expansion is possible, 


although the economy of the area relies chiefly upon agriculture; that 


measured mostly in terms of population, households, retail sales, and 
net effective buying income, the KIVA coverage area compares very 
unfavorably with other multi-station markets; that the small business 
character of the market discourages local advertising and that the 
economic trends expressed in percentages are misleading because of 
the small original base of comparison. Moreover, the study shows 
that the potential of agriculture, mining, manufacturing, wholesale and 
retail trade, finance and government activities in the KIVA service 
area promises no more than a modest rate of economic growth. 
Further, Dr. Barnes’ study of KIVA's business operations reaffirms 
KIVA's claim for high efficiency in exploiting the revenue potential of 
the market, although, despite such efforts, KIVA fails to realize the 
revenues which comparable stations can obtain or comparable markets 
can furnish. 

Based upon these facts and upon the reasonably predictable 
effects of competition, the Barnes Analysis concludes that the Yuma- 
El Centro market will be unable to support one additional station for 
perhaps five to ten years from the present. (Barnes Analysis, pp. 4, 
123). Moreover, the study discloses that the advent of a second station 
in the Yuma-E1 Centro area will inevitably result in substantial diver- 
sions of revenue from KIVA's presently thin earnings. According to 
Dr. Barnes, these diversions from KIVA’s revenues would range from 
approximately $160,000 to $259,589 annually depending upon whether 
there is two or three station competition in the market. {Barnes 
Analysis, p. 119). He predicts that KIVA would become a deficit 
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operation within the first year of competitive operation and that diver- 


sions of revenue "of the magnitude predicted would almost inevitably 
foreshadow the disappearance of KIVA from telecasting." | (Barnes 
Analysis, pp. 119-120). | 


Detailed engineering evidence of the public loss occasioned by 
the demise of KIVA was also available. For instance, the engineering 
exhibit attached to appellant's motion for stay filed in this Court shows, 
inter alia multa, that 38,281 of the 38,984 persons now receiving a 
Grade A or better service from KIVA would lose such service if inter- 
venor's station should replace KIVA. Similarly, 38,344 such persons 
would lose a Grade A service if KXO- TV were the survivdr. More- 
over, if either KXO-TV or intervenor's station, or both, should survive, 
after driving KIVA off the air, Yuma would be deprived of, its only and 
long existing local television station. Neither KXO-TV nor intervenor 
propose even auxiliary studios in Yuma, although appellant's present 


service provides auxiliary studios in El Centro. 


The above, of course, is but an illustration of the kind of material 
the Commission would have discovered merely by an informal inquiry. 
It is not evidence which was subjected to the scrutiny of the Commis- 
sion or tested in the crucible of a hearing proceeding. The Court is 
not in the position to determine what proper finding or findings could 
have been made by the Commission had it considered all the available 
evidence. Moreover, the Court may not be able to determine, on the 
basis of the "record" in this case, consisting of pleadings and a sum- 
mary judgment on the pleadings, whether a consideration of all available 
evidence would have supported a conclusion that the grants were in the 
public interest. Butthe Court should conclude that the Commission was 
derelict inits duty to make grants only in the public interest, because of its 
refusal to consider all matters before it and those which it could officially 

| 


| 
: See Tables Ill and IV, Figs. 3 and 4, Engineering Statement of Howard T. 
Head, attached to Appellant's Motion for Stay on file with this Court in this 
proceeding. 


notice under Section 309 of the Act. Moreover, the Court should con- 
clude that the Commission's narrow conception of its obligation, 
manifested by a blind disregard for all of the evidence, including ad- 
missions against interest by the grantees, resulted in a woefully in- 
adequate record to support the finding that the grants serve the public 
interest. Regardless of the sufficiency of appellant's pleadings in 


alleging a prima facie Carroll case, and apart from the issue as to 


whether appellant did, in fact, plead such a prima facie case, this case 


should be remanded to the Commission. 


CONCLUSION 


For the foregoing reasons, the Commission‘s order should be 
reversed and remanded for further proceedings consistent with the 


Court's opinion. 
Respectfully submitted, 


PAUL A. PORTER 
REED MILLER 
THOMAS G. FISHER 


Arnold, Fortas & Porter 
1229 - 19th Street, N. W. 
Washington 36, D. C. 


Attorneys for Appellant, 
Valley Telecasting Co., Inc. 
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APPENDIX 


Communications Act of 1934, as amended 
Section 307 (b) (47 U.S.C. 307 (b) ): | 


(b) In considering applications for licenses; and mod- 
ifications and renewals thereof, when and insofar as there 
is demand for the same, the Commission shall make such 
distribution of licenses, frequencies, hours of operation, 
and of power among the several States and communities 
as to provide a fair, efficient, and equitable distribution 
of radio service to each of the same. 


Section 309 (47 U.S.C. 309): 


(a) Subject to the provisions of this section, the 
Commission shall determine, in the case of each appli- 
cation filed with it to which section 308 applies, whether 
the public interest, convenience, and necessity will be 
served by the granting of such application, and, if the 
Commission, upon examination of such application and 
upon consideration of such other matters as the Commis- 
sion may officially notice, shall find that public interest, 
convenience, and necessity would be served by the grant- 
ing thereof, it shall grant such application. 


(b) Except as provided in subsection (c) of this sec- 
tion, no such application— 


(1) for an instrument of authorization in the 
case of a station in the broadcasting or common 
carrier services, or | 


(2) for an instrument of authorization il the 
case of a station in any of the following categories: 


(A) fixed point-to-point microwave stations 
(exclusive of control and relay stations; used as 
integral parts of mobile radio systems), 


(B) industrial radio positioning stations 
for which frequencies are assigned on @n ex- 
clusive basis, 


(C) aeronautical en route stations, 
(D) aeronautical advisory stations, 


| 
(E) airdrome control stations, 


| 
(F) aeronautical fixed stations, and 


(G) such other stations or classes of stations, 
not in the broadcasting or common carrier services, 
as the Commission shall by rule prescribe, 


A-2 


shall be granted by the Commission earlier than thirty 
days following issuance of public notice by the Commis- 
sion of the acceptance for filing of such application or 
of any substantial amendment thereof. 


(c) Subsection (b) of this section shall not apply— 


(1) to any minor amendment of an application 
to which such subsection is applicable, or 


(2) to any application for— 


(A) a minor change in the facilities of an 
authorized station, 


(B) consent to an involuntary assignment 
or transfer under section 310(b) or to an as- 
signment or transfer thereunder which does 
not involve a substantial change in ownership 
or control, 


(C) a license under section 319(c) or, 
pending application for or grant of such li- 
cense, any special or temporary authorization 
to permit interim operation to facilitate com- 
pletion of authorized construction or to provide 
substantially the same service as would be au- 
thorized by such license, 


(D) extension of time to complete construc- 
tion of authorized facilities, 


(E) an authorization of facilities for remote 
pickups, studio links and similar facilities for 
use in the operation of a broadcast station, 


(F) authorizations pursuant to section 325 (b) 
where the programs to be transmitted are special 
events not of a continuing nature, 


(G) a special temporary authorization for non- 
broadcast operation not to exceed thirty days where 
no application for regular operation is contem- 
plated to be filed or pending the filing of an appli- 
cation for such regular operation, or 


(H) an authorization under any of the proviso 
clauses of section 308 (a). 


(d) (1) Any party in interest may file with the Com- 
mission a petition to deny any application (whether as 
originally filed or as amended) to which subsection (b) 
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of this section applies at any time prior to the day of 
Commission grant thereof without hearing or the’ day 
of formal designation thereof for hearing; except that 
with respect to any classification of applications, the 
Commission from time to time by rule may specify 
a shorter period (no less than thirty days following 
the issuance of public notice by the Commission of 
the acceptance for filing of such application or of any 
substantial amendment thereof), which shorter period 
shall be reasonably related to the time when the appli- 
cations would normally be reached for processing. 
The petitioner shall serve a copy of such petition on 
the applicant. The petition shall contain specific alle- 
gations of fact sufficient to show that the petitioner is 
a party in interest and that a grant of the application 
would be prima facie inconsistent with subsection (a). 
Such allegations of fact shall, except for those of which 
official notice may be taken, be supported by affidavit 
of a person or persons with personal knowledge thereof. 
The applicant shall be given the opportunity to file a 
reply in which allegations of fact or denials thereof 
shall similarly be supported by affidavit. 


(2) If the Commission finds on the basis of the 
application, the pleadings filed, or other matters 
which it may officially notice that there are no sub- 
stantial and material questions of fact and that a grant 
of the application would be consistent with subsection 
(a), it shall make the grant, deny the petition, and issue 
a concise statement of the reasons for denying the pe- 
tition, which statement shall dispose of all substantial 
issues raised by the petition. If a substantial and ma- 
terial question of fact is presented or if the Commis- 
sion for any reason is unable to find that grant of the 
application would be consistent with subsection (a), 
it shall proceed as provided in subsection (e). | 


(e) If, in the case of any application to which 
subsection (a) of this section applies, a substantial 
and material question of fact is presented or the 
Commission for any reason is unable to make the 
finding specified in such subsection, it shall formally 
designate the application for hearing on the ground or 
reasons then obtaining and shall forthwith notify the 
applicant and all other known parties in interest of 
such action and the grounds and reasons therefor, 
specifying with particularity the matters and things 
in issue but not including issues or requirements 
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phrased generally. When the Commission has so 
designated an application for hearing the parties in 
interest, if any, who are not notified by the Commis- 
sion of such action may acquire the status of a party 
to the proceeding thereon by filing a petition for in- 
tervention showing the basis for their interest at any 
time not less than ten days prior to the date of hear- 
ing. Any hearing subsequently held upon such appli- 
cation shall be a full hearing in which the applicant 
and all other parties in interest shall be permitted 
to participate. The burden of proceeding with the 
introduction of evidence and the burden of proof 
shall be upon the applicant, except that with respect 
to any issue presented by a petition to deny or a pe- 
tition to enlarge the issues, such burdens shall be 
as determined by the Commission. 


Section 405 (47 U.S.C. 405): 


After an order, decision, report, or action has 
been made or taken in any proceeding by the Com- 
mission, or by any designated authority within the 
Commission pursuant to a delegation under section 
5 (d) (1), any party thereto, or any other person ag- 
grieved or whose interests are adversely affected 
thereby, may petition for rehearing only to the au- 
thority making or taking the order, decision, report, 
or action; and it shall be lawful for such authority, 
whether it be the Commission or other authority 
designated under section 5 (d) (1), in its discretion, 
to grant such a rehearing if sufficient reason there- 
for be made to appear. A petition for rehearing 
must be filed within thirty days from the date upon 
which public notice is given of the order, decision, 
report, or action complained of. No such applica- 
tion shall excuse any person from complying with 
or obeying any order, decision, report, or action of 
the Commission, or operate in any manner to stay 
or postpone the enforcement thereof, without the 
special order of the Commission. The filing of a 
petition for rehearing shall not be a condition pre- 
cedent to judicial review of any such order, deci- 
sion, report, or action, except where the party seek- 
ing such review (1) was not a party to the proceedings 
resulting in such order, decision, report, or action, 
or (2) relies on questions of fact or law upon which 
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the Commission, or designated authority within the 
Commission, has been afforded no opportunity to 
pass. The Commission, or designated authority | 
within the Commission, shall enter an order, with 
a concise statement of the reasons therefor, deny- 
ing a petition for rehearing or granting such peti- 
tion, in whole or in part, and ordering such further 
proceedings as may be appropriate: Provided, | 
That in any case where such petition relates fo an 
instrument of authorization granted without a hear- 
ing, the Commission, or designated authority within 
the Commission, shall take such action within ninety 
days of the filing of such petition. Rehearings shall 
be governed by such general rules as the Commis- 
sion may establish, except that no evidence other 
than newly discovered evidence, evidence which has 
become available only since the original taking of 
evidence, or evidence which the Commission or 
designated authority within the Commission believes 
should have been taken in the original proceedin 
shall be taken on any rehearing. The time withi 
which a petition for review must be filed in a prd- 
ceeding to which section 402 (a) applies, or within 
which an appeal must be taken under section 402, 

(b) in any case, shall be computed from the date | 
upon which public notice is given of orders dispos- 
ing of all petitions for rehearing filed with the Com- 
mission in such proceeding or case, but any order, 
decision, report, or action made or taken after such 
rehearing reversing, changing, or modifying the 
original order shall be subject to the same provisions 
with respect to rehearing as an original order. 
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to determine whether a grant of construction permits for two 
new television stations in El Centro, California, would serve 
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motion, in light of the evidence before it and available to it 
concerning the likelihood of economic injury inimical to the 
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Anited States Court of Sippeis 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,092 


VALLEY TELECASTING CO., INC., 


| Appellant, 
| 
| 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
| Appellee, 


TELE-BROADCASTERS OF CALIFORNIA, INC., 
| Intervenor. 


On Appeal from a Decision of the 
Federal Communications Commission 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This appeal is taken from an Order of the Federal Communications 
Commission, released on August 1, 1963, which Order denied appellant's 
petitions for reconsideration and dismissed appellant's motions for stay 
and motion to consolidate filed against the grants of permits to inter- 
venor and to KXO-TV, Inc., to construct television stations to operate 
on Channels 7 and 9, respectively, in El Centro, California. 

This appeal is taken pursuant to Section 402 (b) (6) of the Commun- 
ications Act of 1934, as amended, 47 U.S.C. § 402 (b) (6). Appellant isa 
person aggrieved or whose interests are adversely affected by the above 


order of the Commission. 


STATEMENT OF THE CASE 


A. Background 

Appellant is the licensee of Television Station KIVA, Yuma, Arizona. 
KIVA provides a Grade B or better signal to Yuma County, Arizona, and 
Imperial County, California, in which the city of El Centro is located, 
and portions of San Diego and Riverside Counties, California (R. 237, 

506). KIVA has main studios in Yuma and auxiliary studios in El] Centro. 
Its transmitter is located in California (R. 146). 

In the latter part of 1961, The New England Industries, Incorporated, 
filed an application for a permit to construct a new station in Yuma, Ari- 
zona. On December 5, 1961, appellant filed with the Federal Communi- 
cations Commission a petition to deny that application, pursuant to Sec- 
tion 309 (d)(1) of the Communications Act, alleging in substance that 
KIVA was the only television station in the Yuma-El Centro area; that 
KIVA enjoyed a triple network affiliation; that despite its apparently 
favorable position, KIVA's history reflected a struggle for economic 
survival; that it was a loss operation until 1960 and that, under previous 
ownership, KIVA had undergone a bankruptcy proceeding; that, even with 
the greatest effort, KIVA could achieve net profits of only $5,303 in 1960, 
which sum reduced its accumulated net operating deficit of $400,000 by 
only a small amount; that the slightest reduction in revenues because of 
competition in the KIVA market area would drive KIVA off the air; that 
since the new applicant would not render the same wide coverage as KIVA, 
if KIVA signed off the air, there would be a loss of service to members 
of the public who would lose their only local television service without 


any replacement (R.'515-521). Appellant requested a hearing under the 


Carroll case z and supported its allegations with detailed monthly state- 


ments of income and expense of appellant for April through October, 1961, 
and for a comparative period in 1960 (R. 523-530). 


: Carroll Broadcasting Company v. Federal Communications Commission, 103 U.S. 
App. D.C. 346, 258 F.2d 440 (D.C. Cir., 1958). 


3 | 
On January 30, 1962, appellant withdrew its petition to deny on 


the ground that, in the meantime, Desert Telecasting Company, a second 
new applicant, had applied for the same channel in Yuma for which The 
New England Industries, Incorporated had applied; that, as a result, a 
comparative hearing would be required to select one of these applicants; 
that the time involved in such hearings is often substantial; that, there- 
fore, the winning applicant would not commence construction within the 
near or reasonably foreseeable future; that appellant did not know 
whether or not the economic circumstances then pertaining would be 

the same and that, therefore, no useful purpose would then be served 

by appellant's prosecution of the petition. However, appellant reiter- 
ated that the market as of then was unable to support another television 
station (R. 536-538). The New England Industries, Incorporated, later 
withdrew its application and the application of Desert Telecasting Com- 
pany, Inc. was granted without hearing on July 23, 19622 | Desert Tele- 
casting Company, Inc. estimated that it would require $90,000 in revenues 
during its first year of operation (R. 160, 400). It is against this back- 


ground that the proceedings below should be considered. | 
B. Proceedings Below 


In July, 1962, the Commission assigned two new VHF channels 
(Channel 7 and 9) to El Centro, California (47 C.F.R. 3.606). On July 5, 
1962, intervenor, Tele-Broadcasters of California, Inc., filed an appli- 
cation for Channel 7 in that city. KXO-TV, Inc. fileda competitive ap- 
plication for the same channel on September 12, 1962. Intervenor sub- 
sequently amended its application to specify Channel 9 and thereby 
removed the engineering conflict which would have required a hearing 
between these mutually exclusive applications (R. 237, 506). Intervenor 


2 Appellant's petitions to deny subsequent applications for assignment of license 
and extension of construction permit, which would help Desert Telecasting Co. 
to put the new Yuma station on the air, were denied on August 9,/1963, Desert 
Telecasting Co., 1 Pike & Fischer Radio Reg. 2d 132 (1963). A petition for re- 
consideration, filed by appellant on September 9, 1963, is now pending before the 


Commission. 
| 


estimated that during the first year of its operation it would require 
$130,000 in revenues and KXO-TV, Inc. estimated a need for $127,000 
for that period. On April 10, 1963, the Commission, without hearing, 


granted both El Centro applications (R. 160, 400). 

On May 9, 1963, appellant filed two petitions for reconsideration 
directed, separately, against these grants, two motions for stay anda 
motion to consolidate (R. 236, 505). In its petitions for reconsideration, 
appellant incorporated by reference the pleadings filed by it in connec- 
tion with the application of The New England Industries, Incorporated, 
and further alleged that since $73,690.52 of KIVA's local revenue during 
the twelve months ending March 31, 1962 came from Arizona and 
$46 999.62 from California and that since KIVA derived $82,598.47 
gross local revenue from Arizona and $78,365.46 from California dur- 
ing the same period ending March 31, 1961, a significant portion of 
KIVA's revenue was derived from California; that KIVA maintains an 
auxiliary studio in El Centro, California, and a significant percentage 
of KIVA’s local programming originates therefrom; that KIVA had been 
a perennial loss operation whose total operating deficit once exceeded 
$400,000; that KIVA first earned a profit in 1960 and that the net profit 
figures were $5,300 in 1960, $3,642 in 1961 and $15,140 in 1962; that the 
net operational deficit as of March 31, 1962 was $383,233.96; that the 
local service provided by KIVA in the Yuma area would not be replaced 
by the two El Centro stations if KIVA were forced off the air; that any 
one of these new El Centro stations would drive KIVA off the air and 
that, because of the limited revenue source available to these new sta- 
tions, these new stations themselves would eventually have to cease opera- 
tions. As an example, appellant cited the fact that KIVA's California 
revenue sources, obtained in an undivided market, did not even come 
near to spending as much as the $127,000 or the $130,000 required to 
sustain the new permittees. Moreover, appellant contended that, even 
by the demise of KIVA, there would not be enough revenue in all of El 
Centro to support either of these new stations. On this basis, appellant 


forecast the complete destruction of all local television service in the 
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El Centro-Yuma market contrary to the Commission's priorities in the 
allocation of television channels and contrary to the public interest 
(R. 145-150; 407-413). | 

In its motions for stay, appellant further emphasized the irrepara- 
ble injury which the El Centro stations would cause to appellant and 
illustrated the damage which had already materialized by appellant's 
loss of its CBS network affiliation to one of the proposed new stations 
(R. 151-153, 539-541). In its motion to consolidate, appellant requested 
a consolidated hearing on the two El Centro applications and the one 
Yuma application (i.e., the Desert Telecasting Company application, previous- 
ly mentioned) on issues to determine whether there are adequate revenues 
in the El Centro- Yuma area to sustain an additional station; whether the 
applicants’ revenue estimates were reasonable; whether the new appli- 
cants were financially qualified to operate the proposed stations and 
able to effectuate their proposals; whether any of the applications were 
mutually exclusive on economic grounds and, if so, which applicant 
would best serve the public interest. | 

A consolidated hearing on these issues was requested on the 
grounds that separate hearings on the individual applications would not 
reach the issue concerning the market's ability to sustain two or three 
more stations and because a conclusion that the public interest would 
be served by the grant of only one or two of the three new gcc at ie 
would require a consolidated hearing under the Ashbacker case; 3 that 
even if the revenue estimates of the individual stations considered sep- 
arately should appear plausible, it is obvious that the entire KIVA mar- 
ket area could not produce an additional $347,000 per year which would 
be necessary to sustain all four stations (the existing one and the three 
new ones); that network revenues supply the only significant additional 
revenue source; that, therefore, only the carrying of the total network 


offering could sustain the new stations for any length of time; that 
| 


3 Ashbacker Radio Corp. v. Federal Communications Baeialian 326 U.S. 327. 
| 


6 
should the new stations become complete network satellites (as the new 
Yuma applicant apparently agreed to become), it was questionable whether 
the new stations could effectuate their proposed programming plans 
which for each applicant included a significant percentage of local, live 
and non-commercial programs; and that, as a result, a deterioration 
of programs could be expected before the impending doom of total loss 
of service (R. 154-166, 394-406). 

KXO-TV, Inc. filed a comment in response to appellant's petition 
for reconsideration and motion to consolidate in which it disagreed with 
appellant's contention that the market could not sustain an additional 
television station but contended that the El Centro area could not sustain 
more than one local station (R. 198-201, 427-430). KXO-TV, Inc. did 
not oppose appellant’s motion for stay. Intervenor filed separate opposi- 
tions to each of appellant's pleadings raising procedural questions con- 
cerning appellant's standing and contending, inter alia, that Yuma and 
El Centro were 50 miles apart, which is a distance greater than that in- 


volved in the communities subject to the Carroll case or subsequent cases 


cited under Carroll; that there had been a sizeable increase in population 


and retail sales within the area during the past decade; that appellant did 
not prove that KIVA would go under before the new stations would fail 

or that the new stations would fail at all; that considering KIVA'’s Yuma 
profits and the fact that the retail sales for Imperial County were higher 
than in Yuma "there is some $125,000 in local television revenue potential 
in Imperial County” (R. 447); that intervenor’s station would provide the 
first local service to areas which KIVA does not reach and that, there- 
fore, the grant was properly made (R. 431-437, 438-453). 

In reply to intervenor‘s oppositions, appellant contended that, since 
intervenor’s service would not reach a sizeable area served by KIVA, 
the demise of KIVA would ipso facto constitute a public injury; that,in 
order to establish its prima facie case under Carroll, appellant need 
not attempt to forecast which station, KIVA or intervenor’s. would fail 
first or whether intervenor’s would fail at all; that it was not necessary 


for appellant to supply population figures and the like, but that, insofar 
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as these figures may be viewed as essential, intervenor cured appellant's 


pleadings by supplying them, and that the market data quoted in opposi- 
tion to appellant's case did not refute appellant's conclusions (R, 484- 
494). | 

On August 1, 1963, the Commission released an order denying 
appellant's petition for reconsideration, dismissing its requests for 
stay and its motion to consolidate as moot (R. 236-243, 505-512). The 
Commission summarized the pleadings of appellant, intervenor and 
KXO-TV, Inc. and concluded that appellant's factual allegations were 
"insufficient to raise a public interest question” (R. 239, 508) and were "too 
inconclusive and generally stated to show prima facie that a grant of 
the applications would be inconsistent with "the public interest” (R, 240, 
509). The Commission claimed that appellant failed to show that Yuma, 
Arizona and El Centro, California are one market; that appellant failed 
to show the number of people affected by the loss of KIVA's service; 
that "uncontroverted facts" supplied by intervenor ''tend to show that 
the Yuma-El Centro area is rapidly expanding economically, and that 
the argument raised by Valley is, therefore, unmeritorious"; that ap- 
pellant failed to consider the additional revenue sources available to 
the new El Centro stations; and that appellant failed to support the argu- 
ment that even if the El Centro stations could not survive, the demise 
of those stations would precede that of KIVA. The order did not recite 
or refer to appellant's pleadings in The New England Industries, Incorpo- 
rated case and, except for a footnote remark, in which it rejected the 
admissions against interest of KXO-TV, Inc. as grounds for hearing, 
it drew no conclusions from the admissions made by intervenor. Nor 
did the Commission consider the problem of mutual exclusivity as be- 
tween the two new grantees, the problem of fair, efficient and equitable 
distribution of radio service, or any other of the public interest ques- 


tions raised by appellant's pleadings. 


Commissioner Cox dissented. 


8 
C. Proceedings in this Court 


On August 31,1963, appellant filed the instant appeal and on Sep- 
tember 20, 1963, filed a motion for stay in this Court. In support of its 
claim of irreparable injury, appellant submitted an economic report 


entitled "Opportunities for Competition in Television Operations in the 


Southern Arizona-California Border Region," ° by Irston R. Barnes, 


and an engineering report by Mr. Howard T. Head of A. D. Ring Asso- 
ciates, consulting radio engineers. The Barnes Report presented a 
detailed study, replete with charts, tables, economic facts and analyses, 
of the economy in the KIVA service area, of appellant's operations as 
compared with operations of other small market stations, including 
analyses of appellant's revenue and expense experience, and the pro- 
spective impact of competitive services in the KIVA service area, in- 
cluding prospective diversions from KIVA's revenues and the resultant 
effect thereof on television service to the public. Upon the basis of the 
facts found in his report, Dr. Barnes concluded that the Yuma-El Centro 
area cannot be expected to support a second television station in from 
five to ten years hence (Barnes Analysis, p. 123); that even one and cer- 
tainly two or more competing stations would cause substantial diversions 
from KIVA‘s revenues (Barnes Analysis, pp. 118-119}; that "inevitably, 
KIVA would become a deficit operation in the first year in which there 
was either two-station or three-station competition” (Barnes Analysis, 
p. 119); that diversions "of the magnitude predicted would almost in- 
evitably foreshadow the disappearance of KIVA from telecasting” 
(Barnes Analysis, p. 120); that before it went under KIVA would be 
forced, if it were to survive even temporarily, tc "sacrifice good pro- 
gramming for earnings” (ibid.); that with inadequate inccmes, "compet- 


ing television stations would find it impossible to provide the quality 


$ Herein referred to as the "Barnes Report," "Barnes Study" or "Barnes 
Analysis." This study was previously submitted to the Commission by appel- 
lant in its petition for reconsideration of the decision in the Yuma grants, a 
matter still pending before the Commission. 
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of programming which the public interest requires” and that each sta- 
tion "would be compelled by necessity to subordinate programming to 
considerations of revenue and expense, and the public would suffer an 
inevitable degradation of service” (Barnes Analysis, p. 124). 

The Engineering Report, attached to the Motion for Stay in this 
Court, demonstrated that if appellant's station were forced off the air, 
as predicted in the Barnes Report, the public would suffer an uncon- 
scionable loss of existing service, no matter which of the three new 
stations (i.e., one of the two El Centro or the new Yuma station) sur- 
vives. The loss would affect 38,984 persons in the present KIVA Grade 
A contour and 97,460 persons in KIVA's present Grade B contour. The 
Report further demonstrates that if Intervenor's station should survive, 
after KIVA went off the air, 38,281 of the 38,984 persons now receiving 
Grade A service from appellant's station would lose such service. If 
KXO-TV were the survivor, the comparable loss figure would be 38,344. 
None of those lost would receive substitute Grade A service from Inter- 
venor or KXO-TV. Moreover, they would not receive Grade A service 
from any other existing U.S. television station. Further, yuma would 
lose its only and long existing local television station outlet. Neither 
intervenor nor KXO-TV proposes even auxiliary studios in Yuma. 

Based upon a motion by the Commission, in which this Court was 
informed that intervenor and the other grantee did not intend to con- 
struct pending this appeal, the Court deferred action on appellant's 
motion for stay. | 

The Commission first refused to file, as part of the record in this 
case, pertinent pleadings in The New England Industries, Incorporated 
case, previously described. Upon appellant's motion to direct the filing 
of that material, however, the Commission stated that it would file the 


pleadings in question upon a Court order. The Court order issued on 


October 18, 1963, and the supplemental record was filed on October 24, 
1963. | 


STATUTES AND REGULATIONS INVOLVED 


The provisions of the Communications Act involved are set out in 


the appendix to this brief. 


STATEMENT OF POINTS 


1, The Commission's denial and dismissal of appellant's pleadings 
directed against the grant, without hearing, of two new television stations 
in El Centro, California, on grounds that appellant's pleadings were in- 
sufficient to show that the grants were prima facie contrary to the public 
interest,were in error because 

(a) appellant's pleadings were sufficient to raise the ques- 

tion as to whether the establishment of additional 
stations in El Centro would provide economic competi- 


tion which would cause an impairment or destruction 
of local television service in the area, and 


the standards under which the Commission judged the 

sufficiency of appellant's pleadings lack foundation 

in law, precedent or policy and, therefore, the Com- 

mission's order constituted an arbitrary and capricious 

departure therefrom. 

2. The Commission committed reversible error by its failure to 

explore and to consider, on its own motion, information available to it 
concerning the adverse effects on the public interest of the new El Centro 


grants. 


SUMMARY OF ARGUMENT 


Historically the Commission has resisted the task of considering 
the adverse economic impact of new license grants upon existing stations 
and the resultant effect upon the public interest. The Commission has 
traditionally raised barriers to relief by questioning the substantive law 
of economic injury|and the procedural rights of third parties to invoke 
the protection of that law. The order complained of here is but a new 


manifestation of this resistance which results in frustration of the prac- 


tical effects of this Court's holding in Carroll Broadcasting Company v. 
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Federal Communications Commission, 103 U.S. App. D.C. 346, 258 F.2d 
440 (D.C. Cir. 1958), by the denial of economic protests on the ground 
of the insufficiency of protestant's pleadings to meet standards hitherto 


unannounced and unapplied. 


Appellant's pleadings, outlined in the Statement of the Case, fol- 
lowed the same general economic theory and alleged facts at least as spe- 
cific as did economic protestants in previous cases in which the Com- 
mission designated hearings on the "Carroll Issue." The specific faults 
found by the Commission with respect to appellant's sieadinns are either 
factually erroneous or represent new requirements or standards of 


i 
pleading which were never before necessary or required. 


A review of legal precedents, including the Commission's 
recently decided cases, confirms that the standards of pleading, which 
the Commission contends appellant failed to achieve, have never been 
previously applied. To deny appellant's relief on the basis of new plead- 
ing standards, adopted without prior notice, is therefore arbitrary and 
capricious and contrary to law and past Commission policy. The arbi- 
trary character of the Commission's action is underscored by the fact 
that the detailed evidentiary facts concerning the economics of the El 
Centro- Yuma market — facts normally adduced in the evidentiary hearing 
rather than in pleadings -- were readily available to the Commission had 
it given appellant the slightest indication that such information was 


: : | 
required or desired. | 


Finally, regardless of the alleged insufficiency of appellant's 
pleadings to raise a Carroll Issue, the proceedings in this case and the 
evidence available to the Commission indicated that serious public in- 
terest questions existed which the Commission should have considered 
on its own motion before ruling on appellant's request for relief. For 
instance, no finding was made concerning the possible mutual economic 
exclusivity of the two El Centro stations, the reasonableness of their 
revenue estimates (a question which affects the basic financial qualifica- 


tions of the grantees) or the likelihood that the new permittees would 
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effectuate their proposals. Indeed, one of the permittees, KXO- TV, Inc., 
admitted that both stations could not survive in El Centro. However, be- 
cause of its erroneous and arbitrary technical demurrer approach to 
appellant's pleadings, the Commission failed to explore and to rule on 
these public interest considerations. The Commission's blind defense 
of its prior grant rather than its required defense of the public interest 
leaves these problems unresolved. The record before this Court is 

thus inadequate to support a conclusion that the public interest was 
served by the contested grants. In fact, it is apparent that the Commis- 
sion was derelict in its duty to ascertain whether the public interest 
would be served or damaged by the addition of two new stations in 


El Centro. 


ARGUMENT 


I. THE COMMISSION'S ACTION IN DENYING APPELLANT'S REQUESTS 
FOR RELIEF ON GROUNDS OF FAILURE TO ALLEGE A PRIMA 
FACIE CASE OF ECONOMIC INJURY WAS ERRONEOUS AND CON- 
STITUTED AN ARBITRARY AND CAPRICIOUS ESTABLISHMENT OF 
NEW STANDARDS OF PLEADING CONTRARY TO LAW, PRECEDENTS 
AND ESTABLISHED POLICY. 


The Commission's decision, which denied appellant’s "economic 


protest" on grounds of insufficiency of appellant's pleadings, is a new 


landmark in the Commission's history of resistance against taking into 
account the possible adverse economic impact of new broadcast license 
grants. Throughout its history the Commission has traditionally either 
raised the substantive question as to whether it should evaluate the 
economic consequences of new stations or raised the procedural ques- 
tion as to whether such evaluation should be made at the insistence of 
existing station licensees. A quick review of this history will show how 
the instant case fits into that pattern. 

Even though the Commission and its predecessor, the Federal 


Radio Commission, did not at first hesitate in considering the economic 


13 


impact of new grants on existing licensees, - it bitterly opposed access, 
as a matter of right, to its proceedings by economic protestants 2 Not 
satisfied with thwarting economic protestants’ efforts on procedural 
grounds of standing or intervention rights alone, the Commission later 
also reversed its policy of designating economic issues on its own 
motion in hearings on new applications. Thus, the Commission denied 
economic protests on grounds that no law, rule, or policy required that 
a definite need support the grant of new applications,° and that the 
essence of the American system of broadcasting was free competition 
and the widest utilization of broadcast facilities rather than the estab- 
lishment and protection of monopolies # | 

Based on this conclusion, the Commission next argued that an 
existing licensee, who complained only of the adverse economic impact 
of the new license grant, had no standing to seek court review of the 
Commission's decision denying his economic protest.° This argument 
was held erroneous in the Sanders Brothers case, even though the 
Supreme Court there agreed that, generally, the purpose of the Com- 
munications Act is not to protect licensees against competition. The 
important limitation to that general rule was expressed by the Court 
as follows: ° | 

This is not to say that the question of competition 


between a proposed station and one operating under an 
existing license is to be entirely disregarded by the 


: Woodmen of the World Life Ins. Association v. Federal Radio Commission, 
62 App. D.C. 138, 65 F.2d 484 (D.C. Cir. 1933); Fall River Hecald News Publish- 
ing Co., 5 F.C.C. 377 (1939); Giles H. Penstone, Meaning of the Term "Public 
Interest, Convenience, and Necessity" under the Communications Act of 1934, 

9 Geo. Wash. L. Rev. 873, 886 (1941), indicates that several applications were 
denied for this reasonin 1937 and 1938. See also, Harry P. Warner, Radio and 
Television Law, 120-134 (1948). | 


7 Sykes v. Jenny Wren Co., 64 App. D.C. 379, 98 F.2d 729 (D.C. Cir. 1935) 
cert. den., 296 U.S, 624 (1935). 


3 pw. Meyer, 7 F.C.C. 551, 558 (1939). | 


iy Spartanburg Advertising Company [not reported], Docket No. 5451 (1950), 


quoted in Frederick W. Ford, Economic Considerations in Licensing of Radio 
Broadcast Stations, XVII Fed. Com. Bar J. 191, 193-194 (1961).| 


2 Federal Communications Commission v. Sanders Bros. Radio Station, 309 
U.S. 470 (1940). | 


Id. at 475. 
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Commission. . . It may have a vital and important 
bearing:upon the ability of the applicant adequately to 
serve the public; it may indicate that both stations,— 
the existing and the proposed — will go under, with 
the result that a portion of the listening public will be 
left without adequate service; it may indicate that, by 
a division of the field, both stations will be compelled 
to render inadequate service. 


However, despite the Sanders dictum, the Commission continued 
to deny economic protests reasoning that the consequences of competi- 
tion were speculative, impossible to predict, "incapable of proof," 
and therefore, even if the Commission had power to consider it (which 
power it disclaimed),° it would not do so as a matter of policy? In one 
case the Commission attempted to deny the intervention of an economic 
protestant on grounds that his pleadings indicated that he would be of no 
help in determining whether the public interest would be served by the 


grant, but the Court disagreed and reversed.” Finally, the erosion of 


the substantive law was halted in the Carroll case® where this Court 


held that "to license two stations where there is revenue for only one 
may result in no good service at all. So economic injury to an existing 
station, while not in and of itself a matter of moment, becomes impor- 
tant when on the facts it spells diminution or destruction of service. At 


that point, the element of injury ceases to be a matter of purely private 
concern," ! 


1 Voice of Cullman, 14 F.C.C. 770, 6 Pike & Fischer Radio Reg. 164, 
(1950). See also Montana Network, 6 Pike & Fischer Radio Reg. 445 (1950). 


2 American Southern Broadcasters, 11 Pike & Fischer Radio Reg. 1054, 1056 
(1955). 


= Southeastern Enterprises, 13 Pike & Fischer Radio Reg. 139, 147 (1957). 


. Voice of Cullman, 14 F.C.C. 770, 6 Pike & Fischer Radio Reg. 164 (1950); 
Kaiser Hawaiian Village Radio, Inc., 15 Pike & Fischer Radio Reg. 84(a) (1957). 


2 Elm City Broadcasting Corp. v. United States, 98 U.S. App. D.C. 314, 235 
F.2d 811 (D.C. Cir. 1956). 


6 Carroll Broadcasting Company v. Federal Communications Commission, 
103 U.S. App. D.C. 346, 258 F.2d 440 (D.C. Cir. 1958). 


T Id. at 443. 
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Despite the Carroll holding by this Court, the Commission was 
undaunted in its antipathy for economic protests. Thus, in the wake of 
Carroll, the Commission next developed the Michels doctrine, whereby 
the filing of Carroll-type protests was discouraged by calling up the 
protestant's license for renewal and designating it for hearing with the 
new station application.! This was on the theory that if the market 
could not, in fact, support an additional station, it must be decided 
whether the existing or new station would better serve the public interest. 

The Michels approach, however, is difficult to apply when several 
new applications are filed in a multi-station market. Moreover, it 
results in a complex proceeding premised on the determination that 
there is no room for an additional station — a determination which the 
Commission seems loathe to make, Whether these were the practical 
considerations which prompted the Commission to abandon Michels or 
not, the fact is that recently the Commission refused a Michels hearing 
even when the existing licensee expressly requested it. | The Commis- 
sion rationalized its ruling thus: "should the Carroll issue be resolved 
against the applicant for the new station, he may file an| application 
against the existing station's renewal application, and such application 
for construction permit will be considered comparatively with this 
renewal application."® | 

Then, without previous warnings or pronouncements of new or 
changed policies governing the pleading of economic injury, the Com- 
mission within one week denied three economic protests, including that 


of appellant, on the ground that the protestants’ pleadings were insuf- 


ae ; : 3 eects ; 4 
ficient to raise a prima facie economic injury issue. The order here 


‘ Herbert P. Michels, 17 Pike & Fischer Radio Reg. 557 (1958). The problem 
of what to do in case an economic protestant wins is presented in Jacob W. Mayer, 
Sanders Brothers Revisited: Protection of Broadcasters from the Consequences 


of Economic Competition, 49 Ky. L. J. 370, 381-382 (1961). | 
2 John Self, 24 Pike & Fischer Radio Reg. 1117 (1963). 
| 


Id. at 1180. 

. Missouri-Illinois Broadcasting Co., 1 Pike & Fischer Radio Reg. 2d 1 (re- 
leased July 29, 1963),now on appeal in this Court sub nom. KGMO Radio Televi- 
sion, Inc. v. Federal Communications Commission, Case No. 18,064; Tree Broad- 
casting Co., 1 Pike & Fischer Radio Reg. 2d 15 (released July 23, 1963); and KXO- 
TV, Inc., 1 Pike & Fischer Radio Reg. 2d 125 (released August 1, 1963), now on 
appeal in this Court in the instant case. | 
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complained of employed the same treatment, almost paragraph by para- 
graph, as that used in the other two cases decided in the sa.ne week. 
Thus, five years after its defeat on the substantive law in the 
Carroll case, the Commission has finally asserted its traditional pro- 
cedural excuse for frustrating the practical effects of that decision. As 
will be demonstrated, however, the Commission can find no support to 
its contention that appellant's protest in this case can be denied on the 
flimsy ground of insufficient pleading. Not only did appellant's pleadings 


meet all the necessary standards to justify a hearing but, even assuming, 


arguendo, that they did not, the Commission should have explored all the 


available evidence, on its own motion, before rendering its decision. 


A. Appellant's Pleadings Were Sufficient to Raise the 
Question'as to Whether the Establishment of Addi- 
tional Stations in the El Centro-Yuma Area Would 
Provide Destructive Economic Competition Contrary 
to the Public Interest. 

As was set forth in the Statement of the Case, appellant's petition 
for reconsideration alleged that appellant's station is the only one within 
its coverage area, which includes both Yuma and El Centro, that with its 
full-power facilities, triple-network affiliation, studios in Yuma as well 
as El Centro, and other advantages, it is in a position completely to 
exploit the revenue potential within its coverage area; that it does in 
fact so exploit it to the best of its ability; that, despite that fact, KIVA 
has been a loss operation for many years and today scarcely does better 
than break even; that the slightest loss of revenue would relegate KIVA 
to a loss operation; that if such loss is occasioned by the recurrent factor 
of new competition, its hopes of recovering its losses would be doomed; 
that under such circumstances all its incentive to stay in the business 
would be lost; that, because of the limited market potential in Yuma-E1 
Centro, the two new proposed stations could not obtain the additional 
$257,000 which they require to survive; that if they realized even a frac- 
tion of that estimate, such revenue would necessarily have to come out 


of KIVA's present revenue sources; that, if that happened, KIVA would 
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eventually have to sign off the air; that such demise of KIVA would de- 
prive a sizeable population over a substantial area of their only local 
television service, because the new applicants’ proposed service would 
not reach the same areas now served by KIVA, and that, therefore, the 
public would be injured. | 


Appellant's allegations were not unlike those of the protestant in 
Martin Karig, 19 Pike & Fischer Radio Reg. 1084, which were sum- 
| 
marized by the Commission as follows: | 


In support of its request that the issues be enlarged 
to include the economic issue, WENT alleges that 
Gloversville and Johnstown lie adjacent to each other 
and are known as Twin Cities; economically, the two 
cities are very much entwined; their respective Cham- 
bers of Commerce work together on joint promotion; 
both of their respective Boards of Education have given 
extensive study to setting up one senior high school to 
serve both cities; one administrative government for 
both cities has been suggested; the city of Johnstown is 
the official county seat of Fulton County but many of the 
county offices such as County Judge and District Attor- 
ney are located in Gloversville. Petitioner further con- 
tends that its annual revenue for the three years 1956, 
1957, and 1958 was $119,000 and that it must do an an- 
nual volume of about $104,000 to break even. | Petitioner 
estimates that the gross potential revenue of standard 
broadcast stations in the communities involved is approxi- 
mately $160,000, and based upon this estimate it alleges 
that if a new Station collects an annual revenue of $72,000 
from this area, aS forecast by the applicant, the peti- 
tioner's operating loss will approximate $16,000 a year. 
This, argues WENT, ". . . would result only in a drastic 
impairment of the valuable public service which has now 
for several years been established by WENT. Should 
there be a division of the field, such public service could 


not possibly be adequately maintained.” (Emphasis supplied) 


no 


There, the Commission, with deference for the Carroll decision, desig- 
nated an economic injury issue for hearing on the new application. 
Moreover, in denying a petition for reconsideration of that decision, filed 
by the Commission's Broadcast Bureau, the Commission held as follows: 


The Bureau asserts in substance that WENT in its 
November 16, 1959 petition, failed to allege facts which 
show a detriment to the public interest as opposed toa 


mere economic injury to WENT, and that absent such 
showing there is no basis for enlarging the issues to 
include the economic issue. The Bureau cites the 
Carroll case as authority for its view. Although the 
factual allegations in WENT's November 16, 1959 peti- 
tion were not set forth succinctly, sufficient facts were 
alleged by WENT to permit an inference that it was 
offering to "'prove that the economic effect of another 
station would be detrimental to the public interest." 
Carroll Broadcasting Co. v. FCC, supra. In accord- 
ance with the decision in Carroll, we therefore granted 
WENT's request in order to accord to it the opportunity 
of showing that the licensing of another station would be 
detrimental to the public interest. Under the Carroll 
decision the burden of making such showing is, of course, 
upon WENT. (Emphasis supplied) 


Note that, in this ruling, the Commission, in granting the economic 
issue, relied upon allegations which did no more than "permit an infer- 
ence" that protestant was offering to prove economic damage detrimental 
to the public interest. Compare the treatment accorded appellant in the 
instant case. 

In the instant case, in a motion to consolidate, appellant pointed out 
that the El Centro applicants computed their estimates of the revenue 
needed and available to them without consideration for competition from 
each other; that, in addition to the two El Centro applicants, there is an 
applicant for a new television station in Yuma as well: that should the 
Commission decide that the El Centro-Yuma area could not support all 
three of the proposed new stations, it would have to make a choice as to 
which community, El Centro or Yuma, should be preferred+ that should 
the Commission determine that because of economic reasons, oniy one 
or some of these new stations could be granted, a consclidated hearing 
would be required under the Ashbacker doctrine;” and that in light of the 
obviously erroneous revenue estimates of these applicants, sericus ques- 
tions existed as to their basic financial qualifications. 


Section 307(b) of the Communications Act of 1934, as amended, 49 Stat. 1475, 
47 U.S.C. 307(b). 


2 Ashbacker Radio Corp. v. Federal Communications Commission, 326 U.S. 
327 (1946). 
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Casting appellant's arguments aside, the Commission found the 
following specific faults with appellant's pleadings: First, the Commis- 
sion asserts that appellant did not show that Yuma, Arizona, and El 
Centro, California, are one market (R. 241, 510). However, such show- 
ing has not been held determinative in similar circumstances as long as 
protestant and applicant would compete in both cities for advertising 
revenues. In reply to intervenor's opposition to appellant's motion to 
consolidate, appellant summarized its position as follows (R. 227): 


From KIVA's point of view, since it serves both 
cities, has studios in both, programs for both and ob- 
tains revenues from both, Yuma-El Centro constitutes 
one market, These cities, of course, are two different 
communities. Economic injury to KIVA can be caused 
by destructive competition either in Yuma or El Centro 
or anywhere within KIVA's coverage area, It is only of 
peripheral significance to KIVA whether the coup de 
grace is administered from the right or left.-. 


Next, the Commission states that appellant failed to show the num- 
ber of people who would be affected by the loss of KIVA'S service, if it 
were driven off the air (R. 242, 511). This, of course, lis the kind of 
information which appellant would have introduced as evidentiary facts 
in a hearing, or could have easily supplied if requested to do so, or 
would have supplied had it had some indication that such a nose count 
was necessary — aS a matter of pleading — to make out a prima facie 
economic protest. At any rate, the service contours of KIVA and of the 
El Centro permittees’ stations were easily available in the Commission's 
official files. A superimposition of these contours, as was done by appel- 
lant's engineer on a map submitted with appellant's motion for stay filed 
in this Court, clearly indicates that if KIVA were deleted as a result of 


! 
is g., Carroll Broadcasting Company v. Federal Communications Commis- 
sion, supra, John Self, supra, Haggard & Rogers, 24 Pike & Fischer Radio Reg. 
is (1962). 


2 it should be emphasized that appellant does not assert that, Yuma and El 
Centro are one market, in a television allocations sense or, indeed, in a statis- 
tical or metropolitan area sense. The point is simply that appellant's station, 
KIVA, must and does rely upon both cities for economic survival and believes 


that the new stations in the market will be forced to do likewise. 
| 
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these new grants, substantial areas of Arizona would be left without any 
service whatsoever.! 

The Commission's decision is also based on so-called "uncontro- 
verted facts” supplied by intervenor, which, according to the Commis- 
sion, "tend to show that the Yuma-El Centro area is rapidly expanding 
economically, and that the arguments raised by Valley, are, therefore, 
unmeritorious.” (R: 241, 510). This contention, however, involves two 
fallacies. First, if the conclusions to be drawn from appellant's plead- 
ings and the conclusions to be drawn from intervenor’s pleadings are, 
in fact, inconsistent, then the parties have reached a triable issue on 
the question as to whose economic forecast is correct and whose evalu- 
ation is better supported. It is an elementary rule of pleading procedure 
that a prima facie case cannot be destroyed by pleading collateral facts. 
But secondly, and more importantly, in the instant case appellant demon- 
strated why intervenor could take no comfort from its "uncontroverted 


facts": they show but a very slow trend of economic development and, 


therefore, support appellant's rather than intervenor 's contention? 


Appellant agreed with intervenor that the long term future in the area 
may not be entirely bleak. Appellant insisted, however, that as of now, 
the market could sustain no additional station (R. 489-491). 

The Commission further complained that appellant failed to ccn- 
sider that additional revenue sources, not available to KIVA, may be 
available to the new permittees (R. 241-242, 510-511). This contention 
is likewise in error. For example, appellant's pleadings discussed the 
additional network revenue sources which may be available to the new 
stations and the problem of elasticity of revenue supply (R. 162-163, 


- For example, the engineer’s computation shows that if intervenor’s E] Centro 
station survived and KIVA did not, 38,281 of the 38,984 persons now receiving a 
Grade A or better service from KIVA would lose that service. Of course, 65,789 
persons in California would gain a Grade A or better signal from the new station. 
Most of these people’ in California, however, now receive Grade B service from 
KIVA. 


e For example, these figures show that while the retail sales have increased, 
the population has increased proportionately faster. This tends to show that per 
capita consumption and income is decreasing. This is not the hallmark ofa 
healthy economy. 
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402-403). Whether the aggregate revenues of all the stations would 
| 


amount to as much as KIVA's present income, which scarcely keeps 
one station in business, or whether it would exceed that figure by 
$130,000 so that it could also maintain one or the other new station, or 
whether it would exceed that figure by $257,000, so that the existing 
station as well as both new stations could be maintained, depends on 
such elasticity. As appellant alleged, only the network sources show 
any Significant elasticity. Moreover, the additional revenue sources 
available in the Imperial Valley are counterbalanced by losses in the 
Yuma Valley. Appellant was prepared to show the losses and gains in 
a hearing. It had no indication that a detailed evidentiary showing was 
needed in its pleadings. Had it been able to foresee the Commission's 
new standards for pleading, the information could have been supplied. 

The Commission also complained that appellant showed no ‘'knowl- 
edge that specific advertisers plan to shift their advertising to the new 
stations.” (R. 241, 510). On the same page, however, the Commission 
also observes that appellant's station, KIVA, has already lost its ABC 
network affiliation to intervenor and its CBS affiliation to the new Yuma 
permittee. This is sufficient "knowledge" upon which to predicate the 
likelihood of economic harm. 

Moreover, even intervenor's boldest estimate, “admittedly . 
not [based on] definitive market research"... buta "rough estimate" 
is "that there is some $125,000 in local television revenue potential 
in Imperial County" including KIVA's present revenue sources (R. 447). 
No wonder that the more realistic El Centro permittee, KXO- TV, Inc., 
felt "constrained to agree that there is some substance to the 
allegations [of appellant] which may, in the public interest, warrant 
Commission consideration." (R. 198, 427). KXO-TV, Inc. urged that 
"[u]nder these circumstances, the Commission might well be advised 
to investigate the economic potential of the market to support all of 
these operations. ... KXO believes that the outcome of such inquiry 
would be to establish that there is the economic wherewithal in the area 


to support one local station at El Centro. It is doubtful that the area 
| 
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would be shown capable of supporting two local stations at El Centro." 
(R. 199, 428). 

But the Commission ignored KXO-TV's warning. Instead, in blind 
defense of its prior grant, it sought to meet an argument of appellant 
which appellant did not even make. Thus, the Commission stated: 
"Valley also failed to support the necessary last step in this argument, 
that, even assuming that the El Centro stations could not survive, the 
demise of the new stations would precede that of KIVA." (R. 242, 511), 
Curiously, appellant made precisely the opposite argument, although it 
also pointed out that the sequence in which the El Centro and Yuma sta- 
tions would be ruined is not determinative of the presence of a Carroll 
issue. Thus, appellant predicted that, in all probability, KIVA would go 
under first, and the new stations next. Intervenor argued that, because 
of this sequence, no Carroll issue exists. The Commission's decision, 
denying a Carroll hearing, argues that appellant's unsupported attempt 
to show the opposite sequence (which attempt was never made) is fatal. 
This preoccupation with the sequence of station fatalities, however, has 
no support in Carroll, which held that "The public interest is affected 
when service is affected."+ Since the El Centro permittees would not 
replace KIVA's service east of Yuma, regardless of the sequence of 


failures, a public injury issue is present in this case. 


B. The Standards Under Which the Commission Judged 
the Sufficiency of Appellant's Pleadings Have No 
Foundation in Law, Precedent or Policy and Consti- 
tute an Arbitrary and Capricious Departure Therefrom. 
The statutory provisions for pre-grant protests are embodied in 
Section 309 of the Act, 47 U.S.C. § 309.7 Section 309.d)(1) prescribes 


the following standard of pleading: 


e 103 U.S. App. D.C. at 350, 258 F.2d at 444. 


2 The pre-grant protest under the provision now in force is lodged by a "peti- 
tion to deny."” Protestant, therefore, is called a "petitioner" under the current 
terminology. However, to avoid confusion, and for the sake of consistency, appel- 
lant (petitioner below) and parties in other cases who have lodged their economic 
protests in "petitions 'to deny" will be referred to as "protestants" in this brief. 


23 


The petition shall contain specific allegations of fact 
sufficient to show that petitioner is a party in interest 
and that a grant of the application would be prima 
facie inconsistent with subsection (a). 
| 

| 
Subject to the provision of this section, the Commis- 
sion shall determine, in the case of each application 
filed with it to which section 308 applies [such as 
applications for permits toconstruct new television 
stations], whether the public interest, convenience, 
and necessity will be served by the granting of such 
application, and, if the Commission upon examination 
of such application and upon consideration of such 
other matters as the Commission may officially 
notice, shall find that public interest, convenience, 
and necessity would be served by the granting thereof, 
it shall grant such application. 


Subsection (a) provides: 


The Commission's decision in the instant case rests on the contention 


that appellant should have achieved at least the pleading standard re- 


quired for a petition to deny under Section 309(d)(1), and: that appellant 
| 


failed to achieve that standard. 
In the leading case of Carroll Broadcasting Company v. Federal Com- 


munications Commission, supra, this Court held that "when an existing 
licensee offers to prove that the economic effect of another station 


| 
would be detrimental to the public interest, the Commission should 


afford an opportunity for presentation of such proof... yo The Com- 


mission's judgment on the matter should be entered after the evidence 
has been adduced. This was set forth by the Court as follows: 7 


If the protestant fails to bear the burden of proving 
his point (and it is certainly a heavy burden), there 
may be an end to the matter. If his showing is substan- 
tial, or if there is a genuine issue posed, findings 
should be made. 
Read in context it is obvious that the "showing" referred to by the Court 
was a "showing" in a hearing, not in a pleading offering to prove the 
injury. Significantly, the Court continued in that case:? | 
| 
1 103 U.S. App. D.C. at 349, 258 F.2d at 443. 
2 103 U.S. App. D.C. at 350, 258 F.2d at 444. 


3 ia. 
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Perhaps Carroll did not cast its offer of proof 
exactly in terms of the public interest, or at least not 
in terms of the whole public interest. It may be 
argued that it offered to prove only detriment to its 
own ability for service. 


Yet, the case was remanded for further findings. It is thus clear that 
the standards of appellant's offer exceeded that of the protestant in 


Carroll. 1 


The standards required for a valid protest (not on economic 
grounds) were in issue in Federal Broadcasting System v. Federal Com- 
munications Commission, 96 U.S. App. D.C. 260, 225 F.2d 560 (D.C. Cir. 
1955). There, this Court stated: 7 


It is clear from a reading of the statute and its his- 
tory that Congress sought to require one protesting a 
unilateral grant of a license by the Commission to show 
in some detail the factual basis of his grievances. Gen- 
eralized objections are obviously insufficient under the 
statute without some specification of events and circum- 
stances, But neither are we to measure the requirement 
of Section 309(c) by the technicalities of pleading formerly 
applicable in civil litigation. What is required is merely 
an articulated statement of some fact or situation which 
would tend to show, if established at a hearing, that the 
grant of the license contravened public interest, conven- 
ience and necessity, or that the licensee was technically 


or financially unqualified, contrary to the Commission's 
initial finding.” (Emphasis supplied, footnotes omitted.) 
This standard is perhaps even higher or more strict than that sug- 


gested by observers of the modern trend of pleading standards in federal 


; The Court in thaticase made no reference to the protest section of the Com- 
munications Act then in force which provided, in appropriate parts (70 Stat. 3. 
47 U.S.C. 309(c)): "Any protest so filed shall be served on the grantee, shall 
contain such allegations of fact as will show the protestant to be a party in in- 
terest, and shall specify with particularity the facts relied upon by protestant as 
showing that the grant was improperly made or would otherwise not be in the 
public interest." The reason for this omission is that the Commission in that 
case did not refuse to hold a hearing on the appropriate economic injury issue; 
it merely failed to make appropriate findings on the record. 


2 96 U.S. App. D.C. at 263, 225 F.2d at 563 (D.C. Cir. 1955). 


and, particularly, in administrative proceedings.! In any event, the 
Commission's own decisions, following in the wake of the Carroll case, 


required no more than the relatively loose standard of pleading e€nun- 


| 
ciated in Federal Broadcasting System v. Federal Communications 
Blather 


Commission, supra. | 

For example, in Martin Karig, supra, allegations were accepted 
as sufficient for developing a prima facie Carroll case on a showing 
somewhat scantier than that of appellant. Nor was there present in 
Karig the aggravating circumstance here presented, i.e, that the exist- 
ing station was protesting the establishment of two new stations in its 
coverage area, thereby raising Ashbacker questions as to the mutual 
exclusivity of the new stations. In Haggard & Rogers,” protestant 
merely filed letters with the Commission alleging economic injury to 
himself, without even requesting any specific relief. The essential state- 
ments there were that protestant's station ina neighboring community 
was a loss operation; that in 1952, another station failed in the com- 
munity where applicant wished to establish the new station: that the pro- 
testant's station was operating with a reduced staff because of the eco- 
nomic conditions in the area and that the Secretary of Agriculture had 


declared the region a depressed area. The Commission's reaction to 
4 


this showing follows: 
| 

‘ E.g., Davis begins his discussion of basic requirements for pleadings in his 
treatise on administrative law with these words: ''The most important charac- 
teristic of pleadings in the administrative process is their unimportance. And ex- 
perience shows that unimportance of pleadings is a virtue." 1 Davis, Administra- 
tive Law Treatise, 523, § 8.04 (1958). Comparing the administrative process with 
federal court practice, Davis refers to the statement of Professor Moore: ‘''The 
modern philosophy concerning pleadings is that they do little more than indicate 
generally the type of litigation that is involved....A generalized summary of 
the case that affords fair notice is all that can be expected." 2 Moore's Federal 
Practice, 1607 (2d ed 1948). Davis also alludes to the statement of this Court in 
Kuhn v. Civil Aeronautics Board, 87 U.S. App. D.C. 130, 183 F.2d 839, 841-842 
(1950): 
The whole thrust of modern pleading is towards fulfillment of a 
notice-giving function and away from the rigid formalism of! the com- 
mon law. It is now generally accepted that there may be no subsequent 
challenge of issues actually litigated, if there has been actual notice 
and adequate opportunity to cure surprise. i 


2 94 Pike & Fischer Radio Reg. 670 (1962). 
24 Pike & Fischer Radio Reg. at 672. 
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4. Although the petitioner is quite vague, we believe 
that he has made the minimum allegations required 
under the Carroll case to warrant a hearing on the 
question of whether there are adequate revenues avail- 
able to support more than one standard broadcast sta- 
tion in the area without loss or degradation of standard 
broadcast service. Accordingly, such an issue will be 
specified. The burden of proceeding with the introduc- 
tion of evidence and the burden of proof on this issue 
will be placed upon the petitioner. (Footnote omitted.) 


In Bigbee Broadcasting Co.,} protestant, the only AM station in Demop- 


olis, Alabama, objected to a grant of another AM station in Demopolis. 
Protestant showed that Demopolis had a population of less than 8,000 of 
which 50% had sub-standard income; that the population was declining 

in the neighboring counties; that seven other stations also covered 
Demopolis and its environs, and that protestant had madeonly a nominal 
profit. Reciting these allegations of protestant and the contents of the 
applicant's reply, the Commission concluded: 'We are of the opinion 
that WXAL [protestant] has met the burden so that a Carroll issue is 
required.” 2 Similar showings were found to be sufficient to justify 
Carroll issue hearings in Geoffrey A. Lapping, 23 Pike & Fischer Radio 
Reg. 919 (1962), John Self, supra, Rhinelander Television and Cable Corp., 
24 Pike & Fischer Radio Reg. 1181 (1963).° Many of these cases, of 
course, involved AM stations, whose cost of operation is substantially 
lower than that of television stations. Apart from this variance in the 
proportion of the showing, the only valid distinction that can be drawn be- 
tween these cases and the instant one is that appellant here made a more 
complete and detailed showing than the protestants in the prior cases who 


succeeded in obtaining a Carroll hearing. 


In light of the judicial and Commission interpretations recited, the 
question is not whether the Commission is entitled to change the required 


standards for pleading, but whether it can lawfully change them without 


A 24 Pike & Fischer Radio Reg. 497 (1962). 


2 id. at 499. 


3 See the dissent of Commissioner Cox in Missouri-Ilinois Broadcasting Co., 
1 Pike & Fischer Radio Reg. 2d 1, at 5-10, discussing these cases. 
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prior notice. It is submitted that to rule applicant's pleadings insuffi- 
cient on the basis of standards never before announced and which go 
counter to all previously applied standards is arbitrary and capricious,” 
even if, under proper procedures, such standards could be promulgated 
The economic study which was submitted with appellant's! motion for 
stay in this Court illustrates that a host of evidentiary facts, normally 
put into the record in the hearing rather than in pleadings, were avail- 
able to appellant and could have been pleaded in the petition for recon- 
sideration, had the Commission given prior notice that it required such 
detailed material in pleadings. | 

It should also be pointed out, in passing, that as an announcement 
of new pleading rules, the Commission's Order in this case presents, at 
best, uncertain guidelines for pleading future economic injury cases. 
Its cavils, exposed above, and its language hinting as to what may be 
considered enough, provide poor guidelines indeed. Apart from these 
weaknesses in the instant decision, it should also be observed that an 
economic forecast, as required by Sanders and Carroll, is never a fact: 
it is always a conclusion. Since the Act clearly requires the Commis- 
sion to deal with such an economic conclusion, in light of the Sanders 
case, and since the Commission in Carroll was held equipped to appraise 


such material, the Commission cannot complain that economic protests 


are couched in conclusionary phrases. How much factual’ basis for that 


conclusion must initially be pleaded is in issue here. 
In light of the above discussion, it must be concluded that appellant 
alleged enough, prima facie, to support the conclusion that the grants 


were inconsistent with the public interest. At any rate, without a hearing 
| 


Appellant is not unmindful of Commissioner Loevinger's dissertation, in 
answer to Commissioner Cox's dissent in Missouri-Illinois Broadcasting Co., 
supra, 1 Pike & Fischer Radio Reg. 2d at 11-15 (1963), in which'he argued that 
the six Commission precedents which Commissioner Cox pointed out as contrary 
to the ruling in that case are not binding on the Commission under the doctrine of 
stare decisis. However, appellant herein does not argue that these decisions 
necessarily have a binding force. It is merely contended here that to change the 
standard of pleading required by these prior cases, without previous notice such 
as required in rulemaking under the Administrative Procedure Act, is arbitrary 
and capricious. 
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record to review, this Court cannot determine whether the Commission's 
conclusion, that the two El Centro grants served the public interest, was 
correct or not. For that reason, the Commission's decision should be 


reversed and remanded for further proceedings. 


Il. REGARDLESS OF THE SUFFICIENCY OF APPELLANT'S 
PLEADINGS, THE COMMISSION COMMITTED REVERSIBLE 
ERROR BY ITS FAILURE TO EXPLORE AND TO CONSIDER, 
ON ITS OWN MOTION, EVIDENCE AVAILABLE TO IT CON- 
CERNING THE ADVERSE EFFECTS ON THE PUBLIC 

INTEREST OF THE NEW EL CENTRO GRANTS. 

Appellant further contends that the Commission erred in assessing 
its statutory mandate to make grants in the public interest upon the basis 
of the sufficiency of appellant's pleadings. For, even assuming, arguendo, 
that appellant's pleadings were insufficient to raise a prima facie Carroll 
issue, if the matters set forth in the pleadings raised the likelihood that 
a problem affecting the public interest exists, the Commission erred in 
employing a technical demurrer approach. 


This Court's holding in Michigan Consolidated Gas Co. v. Federal 


Power Commission’ seems particularly applicable here. In that case, 


a natural gas distributor and some of its customers petitioned the 
Federal Power Commission for a review of its authorization for the 
abandonment of a gas suppliers' service to the distributor. After the 
filing of that petition, the distributor also submitted a settlement pro- 
posal, purportedly pursuant to the Commission's rules of practice, in 
which he suggested suppliers’ partial abandonment of service under an 
off-season purchase plan. The Commission refused the plan and denied 
rehearing on grounds that the plan was inconsistent with the prior Com- 
mission order of total abandonment and, it being unacceptable to sup- 
plier, was not a settlement, only an offer for settlement. This Court 
held, however, that even if the supplier's proposal was not effective as 


a settlement under the Commission's rules, it had sufficient merit in it, 


t 108 U.S. App. D.C. 409, 283 F.2d 204 (D.C. Cir. 1960), cert. den. 364 U.S. 913. 
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in light of the public interest, for the Commission to have considered 
it, on its own motion, as an alternative to total abandonment. 

In its petition for rehearing, the Federal Power Commission 
bitterly assailed the Court for this "intrusion into the area of the Com- 
mission's exclusive responsibility" and complained that it was "sheer 
madness to say that one of the contending companies could lie back with 
an alternative proposal until after the clock has struck, and then, 
wholly without warrant in the governing statutes or rules, ambush the 
Commission and force it to enter into another, new comparative hear- 
ing." The Court, however, rejected the Commission's "hyperbolic 


assertions" and held that the settlement proposal was a matter which 


on its face reflected an alternative "so apparently in the public interest” 


that its consideration at some point in the proceedings was "indispen- 
sable to the validity of any public interest determination in support of 


total abandonment." In denying rehearing the Court concluded: ; 


In viewing the public interest, the Commission's vision 
is not to be limited to the horizons of the private 


parties to the proceeding. (Emphasis supplied) 
The Supreme Court had occasion to review the functions and 


powers of the Commission in comparison with those of the courts in 
Federal Communications Commission v. Pottsville Broadcasting Co., 
309 U.S. 134 (1940).2. The Court there held that "the Communications 
Act is not designed primarily as a new code for the adjustment of 
private rights through adjudication. Rather it expresses a desire on the 


part of Congress to maintain, through appropriate administrative control, 


. 108 Us. App. D.C. at 431, 283 F.2d at 226. | 
2 The Commission in that case denied an application without hearing. The 

Court of Appeals found legal error and remanded the case. On remand, the Com- 
mission consolidated the application for hearing with two new applications filed 
in the meanwhile. The first applicant appealed and this Court reversed on the 
grounds that the Commission's action exceeded the Court's order on remand. 
The Supreme Court, however, approved the Commission's action holding that 
the Commission was entitled to order a hearing under Ashbacker Radio Corp. v 
Federal Communications Commission, because the interest of the public is 
superior to the interest of the first applicant. Federal Communications Com- 
mission v. Pottsville Broadcasting Co., 309 U.S. 134 (1940). 
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a grip on the dynamic aspects of radio transmission." 309 U.S. at 138. 
The Court viewed the administrative tribunals’ trend away from the 
narrowly defined range of the courts’ staple business as a natural and 


inevitable movement: 1 


Perhaps the most striking characteristic of this 
movement has been the investiture of administra- 
tive agencies with power far exceeding and different 
from the conventional judicial modes for adjusting 
conflicting claims — modes whereby interested liti- 
gants define the scope of the inquiry and determine 
the data on which the judicial judgment is ultimately 
based. Administrative agencies have power them- 
selves to initiate inquiry, or, when their authority 
is invoked, to control the range of investigation in 
ascertaining what is to satisfy the requirements of 
the public interest in relation to the needs of vast 
regions and sometimes the whole nation in the enjoy- 
ment of facilities for transportation, communication 
and other essential public services. (Emphasis 
supplied, ) 


In Clarksburg Pub. Co. v. Federal Communications Commission? this 


Court considered this question in light of the Commission‘s denial of a 
protest on the grounds that, even if the facts alleged in the protest were 
admitted by demurrer, they would not raise issues requiring a full evi- 
dentiary hearing. But this Court, in considering the requirements of 
Section 309(c) of the Act, held that: ° 


The statute contemplates that, in appropriate cases, 
the Commission's inquiry will extend beyond matters 
alleged in the protest in order to reach any issue 
which may be relevant in determining the legality of 
the challenged grant. Clearly, then, the inquiry can- 
not be limited to the facts alleged in the protest where 
the Commission has reason to believe, either from 
the protest or its own files, that a full evidentiary 
hearing may develop other relevant information not 

in the possession of the protestant. 


1 309 U.S. at 142-143. 


96 U.S. App. D.C. 211, 225 F.2d 511 (D.C. Cir. 1955). 
96 U.S. App. D.C. at 215, 225 F.2d at 515. 
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Examining the matters discussed in the protest, the Court held 


in that case that the Commission had ample reason for extending its 
inquiry. Said the Court:+ 


Nevertheless, by adopting the technical demurrer 
approach, it precluded such development and con- 
fined itself to a consideration of the facts and 


issues set forth in the protest. However unwittingly, 
the Commission seems to have assumed the defense 


of its grant, rather than the public interest, as its 


rimary role in the proceedings. (Emphasis | 
supplied. ) 


Applying the principle of these cases, it must be concluded that 
the Commission was not justified in issuing grants for two additional 
television stations within KIVA's coverage area in April, 1963, totally 
ignoring pleadings filed under oath in December, 1961, and in January, 
1962, which demonstrated that the area could not even support one addi- 
tional station. The Commission's decision does not indicate that those 
pleadings were even considered in making the finding that the public 
interest would be served by the El Centro grants. Moreover, even 
though appellant's petitions for reconsideration, motion for stay and 
motion for consolidation expressly referred to and incorporated those 
pleadings by reference, the Commission's decision is silent about them. 
In fact, they were only produced in this Court by the Commission upon 


a Court Order issued because of appellant's motion.” 


. Ibid. The Clarksburg case has been cited with approval by this Court for 
the proposition that inquiry should not be limited to matters alleged in a protest 
or pleading where relevant evidence bearing upon the public interest question is 
otherwise available. Southwestern Publishing Co. v. Federal Communications 
Commission, 100 U.S. App. D.C. 251, 254. 243 F.2d 829, 833 (D.C. Cir. 1957). 
See also Michigan Consolidated Gas Co. v. Federal Power Commission. supra. 


The original record was certified by the Commission's Secretary. in con- 
formity with Rule 37(b) of this Court as containing copies of the !proceedings be- 
fore the Commission "pertinent to the above-entitled case, including copies of 
the order complained of, the fact and grounds relied upon, and all papers and 
evidence presented to and considered by the Commission in entering said order" 
(emphasis supplied). The certificate attached to the supplemental record merely 
stated that it supplemented the record previously filed. The strong inference 
that the Commission did not, in fact, consider the supplemental record in 
rendering the decision, implied by the fact that the pleadings contained therein 
were not recited in the order, is thus further supported. 
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The Commission also completely ignored the admissions against 
interest elicited from the permittees by appellant's pleadings. Thus, 
no mention is made of the fact that intervenor's "uncontroverted 
facts" indicated an unhealthy decline in per capita consumption in the 
area,! or that intervenor admitted that, even at the most generous 
estimate, there was local revenue sufficient only to support one 
station in El Centro.” The Commission did acknowledge, in a footnote, 
that KXO-TV, Inc., the other El Centro permittee, was frank about its 
belief that El Centro cannot support two new stations. However, in 
defense of its grant, rather than the public interest, this fact was 
brushed aside by the Commission with the remark that ''KXO- TV also 
fails to show that the El Centro market is of such limited scope, and 
it cannot, of course, be allowed to stipulate itself into a hearing it has 
not justified.” (R. 240, 509), It is inescapable that even if it is 
assumed, arguendo, that appellant failed to plead a prima facie Carroll 
case, the Commission had weighty evidence before it tending to show 
that El Centro could not support both of the grantees’ stations. Thus, 
even if appellant's standing were in question, a serious question of 


economic mutual exclusivity exists which, under the doctrine of the 


Ashbacker case,° requires a hearing. Under its obligation to make 


grants only if the public interest is served thereby, the Commission 
was not entitled to ignore the Ashbacker problem, 

Moreover, as the Commission itself recognized in William L, 
Ross, 25 Pike & Fischer Radio Reg. 360 (1963), the failure to raise a 


1 See discussion on p. 20, supra. 
2 
“ R. 447. See discussion on p 21, supra 


3 Ashbacker Radio Corp. v. Federal Communications Commission. 326 U.S. 
327 (1946). The applicability of that case was brought to the Commission's 
attention in appellant’s "Motion to Consolidate” (. 155-166 and R. 395-406), at 
R. 159-60, 399-400 (Issue (1); at R. 160-161, 400-401 Issue (2); and at R. 
164-165, 404-405 (Issue (5)); ‘Reply to Opposition to and Comment on Motion 
to Consolidate" (R. 222-229)at R. 224-225 and 227: "Reply to Opposition to 
Motion for Stay" (R. 454-458) at 455-456; where appellant argued that one of 
its opponents admitted the Ashbacker question and, therefore, regardless of 
appellant's standing. a hearing was required. 
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Carroll issue does not preclude the raising of the question as to 
whether the new applicant's estimate of expected revenue, upon which 
estimate his basic financial qualification depends, was reasonable in 
light of the scarcity of revenue resources in his market. Such issue 
was specified on the request of the existing licensee, who made no 
attempt to show a prima facie Carroll case, in William L! Ross, supra. 
Such financial issue was also specified, in addition to the Carroll 
issue, in Geoffrey Lapping, supra, Bigbee Broadcasting Company, 
supra, and Haggard & Rogers, supra. Certainly, in the instant case 
there was sufficient evidence to show that, as a minimum! a similar 
financial problem existed as to the two new El Centro grantees. In 
face of these weighty implications, therefore, the Commission should 
have satisfied itself, through its independent inquiry in the public 
interest, what the facts wereconcerning these problems before the 
grants were made. | 

And while it is not unusual for the Commission to conduct its own 
ex parte field investigation in an attempt to ascertain the truth,’ in the 
instant case, we submit, it would have been sufficient merely to request 
the appellant to support its contentions with more detailed evidentiary 
facts. Appellant, in reasonable reliance on the cases cited supra, was 
not aware that such showing was required by the Commission. It ex- 
hibited no reluctance, however, in making such a showing, when the 
need occurred, as for example in its motion for stay in this Court. 
Therein, appellant submitted a preliminary, but detailed, expert economic 
analysis of the potential of the El Centro-Yuma market area” This 
expert study concluded: | 


: E.g., Radio Skokie Valley, Inc., 24 Pike & Fischer Radio Reg. 753 (1962). 


cs The study was prepared by Dr. IrstonR. Barnes, an economic consultant, 
who is a former professor of economics and business courses at Yale and Colum- 
bia Universities. former Consulting Economist in the Antitrust Division of the 
Department of Justice, former Director of the Economic Bureau of the Civil 
Aeronautics Board and Economic Adviser to the Board, and former Chief of the 
Division of Economic Evidence and Reports and Economic Adviser to the 
Bureau of Litigation of the Federal Trade Commission. 
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The authorization at the present time of an addi- 
tional television station in the Yuma-El1 Centro market 
foreshadows such revenue inadequacies as to impair 
the quality and jeopardize the availability of television 
services to the public. (Page 4) 


The above conclusion rests upon the amply documented and 
carefully researched facts that because of the limited water resources 
of the area, no substantial further agricultural expansion is possible, 
although the economy of the area relies chiefly upon agriculture; that 
measured mostly in terms of population, households, retail sales, and 
net effective buying income, the KIVA coverage area compares very 
unfavorably with other multi-station markets; that the small business 
character of the market discourages local advertising and that the 
economic trends expressed in percentages are misleading because of 
the small original base of comparison. Moreover, the study shows 
that the potential of agriculture, mining, manufacturing, wholesale and 
retail trade, finance and government activities in the KIVA service 
area promises no more than a modest rate of economic growth. 


Further, Dr. Barnes’ study of KIVA‘s business operations reaffirms 


KIVA's claim for high efficiency in exploiting the revenue potential of 


the market, although, despite such efforts, KIVA fails to realize the 
revenues which comparable stations can obtain or comparable markets 
can furnish. 

Based upcn these facts and upon the reasonably predictable 
effects of competition, the Barnes Analysis concludes that the Yuma- 
El Centro market will be unable to support one additional station for 
perhaps five to ten years from the present, (Barnes Analysis, pp. 4, 
123). Moreover, the study discloses that the advent of a second station 
in the Yuma-E1 Centro area will inevitably result in substantial diver- 
sions of revenue from KIVA's presently thin earnings. According to 
Dr. Barnes, these diversions from KIVA's revenues would range from 
approximately $160,000 to $259,589 annually depending upon whether 
there is two or three station competition in the market. {Barnes 
Analysis, p. 119). He predicts that KIVA would become a deficit 
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operation within the first year of competitive operation dnd that diver- 
sions of revenue "of the magnitude predicted would almost inevitably 
foreshadow the disappearance of KIVA from ieee As Hne, ts (Barnes 
Analysis, pp. 119-120). ! 

Detailed engineering evidence of the public loss occasioned by 
the demise of KIVA was also available. For instance, the engineering 
exhibit attached to appellant's motion for stay filed in this Court shows, 
inter alia multa, that 38,281 of the 38,984 persons now receiving a 
Grade A or better service from KIVA would lose such service if inter- 
venor's station should replace KIVA. Similarly, 38,344 guch persons 
would lose a Grade A service if KXO-TV were the survivor. More- 
over, if either KXO-TV or intervenor's station, or both, should survive, 
after driving KIVA off the air, Yuma would be deprived of its only and 
long existing local television station. Neither KXO-TV nor intervenor 
propose even auxiliary studios in Yuma, eae appellant's present 


service provides auxiliary studios in El Centro. 


The above, of course, is but an illustration of the kind of material 


the Commission would have discovered merely by an informal inquiry. 
It is not evidence which was subjected to the scrutiny of the Commis- 
sion or tested in the crucible of a hearing proceeding. The Court is 
not in the position to determine what proper finding or findings could 
have been made by the Commission had it considered all the available 
evidence. Moreover, the Court may not be able to determine, on the 
basis of the "record" in this case, consisting of pleadings and a sum- 
mary judgment on the pleadings, whether a consideration of all available 
evidence would have supported a conclusion that the grants were in the 
public interest. But the Court should conclude that the Commission was 
derelict inits duty to make grants only in the public interest ; because of its 
refusal to consider all matters before it and those which it could officially 


| 
: See Tables I and IV, Figs. 3 and 4, Engineering Statement of Howard T. 
Head, attached to Appellant's Motion for Stay on file with this Court in this 
proceeding. ' 
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notice under Section 309 of the Act. Moreover, the Court should con- 
clude that the Commission's narrow conception of its obligation, 


manifested by a blind disregard for all of the evidence, including ad- 


missions against interest by the grantees, resulted ina woefully in- 


adequate record to support the finding that the grants serve the public 
interest. Regardless of the sufficiency of appellant's pleadings in 
alleging a prima facie Carroll case, and apart from the issue as to 
whether appellant did, in fact, plead such a prima facie case, this case 


should be remanded to the Commission. 


CONCLUSION 


For the foregoing reasons, the Commission‘s order should be 
reversed and remanded for further proceedings consistent with the 


Court's opinion. 
Respectfully submitted, 


PAUL A. PORTER 
REED MILLER 
THOMAS G, FISHER 


Arnold, Fortas & Porter 
1229 - 19th Street, N. W. 
Washington 36, D. C. 


Attorneys for Appellant, 
Valley Telecasting Co.. Inc. 
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APPENDIX 


Communications Act of 1934, as amended 
Section 307 (b) (47 U.S.C. 307 (b)): 


(b) In considering applications for licenses, and mod- 
ifications and renewals thereof, when and insofar as there 
is demand for the same, the Commission shall make such 
distribution of licenses, frequencies, hours of Operation, 
and of power among the several States and communities 
as to provide a fair, efficient, and equitable distribution 
of radio service to each of the same. 


Section 309 (47 U.S.C. 309): 


(a) Subject to the provisions of this section, the 
Commission shall determine, in the case of each appli- 
cation filed with it to which section 308 applies; whether 
the public interest, convenience, and necessity will be 
served by the granting of such application, and,! if the 
Commission, upon examination of such application and 
upon consideration of such other matters as thé Commis- 
sion may officially notice, shall find that public) interest, 
convenience, and necessity would be served by the grant- 
ing thereof, it shall grant such application. 


(b) Except as provided in subsection (c) of this sec- 
tion, no such application— 


(1) for an instrument of authorization in the 
case of a station in the broadcasting or common 
carrier services, or | 


(2) for an instrument of authorization in the 
case of a station in any of the following categories: 


(A) fixed point-to-point microwave stations 
(exclusive of control and relay stations used as 
integral parts of mobile radio systems), 


(B) industrial radio positioning stations 
for which frequencies are assigned onan ex- 
clusive basis, 


(C) aeronautical en route aa 


(D) aeronautical advisory stations, 
(E) airdrome control stations, | 
(F) aeronautical fixed stations, and 


| 
(G) such other stations or classes of stations, 


not in the broadcasting or common carrier services, 
as the Commission shall by rule prescribe, 
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shall be granted by the Commission earlier than thirty 
days following issuance of public notice by the Commis- 
sion of the acceptance for filing of such application or 
of any substantial amendment thereof. 


(c) Subsection (b) of this section shall not apply— 


(1) to any minor amendment of an application 
to which such subsection is applicable, or 


(2) to any application for— 


(A) a minor change in the facilities of an 
authorized station, 


(B) consent to an involuntary assignment 
or transfer under section 310(b) or to an as- 
signment or transfer thereunder which does 
not involve a substantial change in ownership 
or control, 


o 


(C) a license under section 319(c) or, a 
pending application for or grant of such li- | 
cense, any special or temporary authorization 
to permit interim operation to facilitate com- 
pletion of authorized construction or to provide 
substantially the same service as would be au- 
thorized by such license, 


(D) extension of time to complete construc- 
tion of authorized facilities, 


(E) an authorization of facilities for remote 
pickups, studio links and similar facilities for 
use in the operation of a broadcast station, a, 


(F) authorizations pursuant to section 325 (b) 
where the programs to be transmitted are special 
events not of a continuing nature, s 


(G) a special temporary authorization for non- = 
broadcast operation nct to exceed thirty days where 
no application for regular operation is contem- 
plated to be filed or pending the filing of an appli- 
cation for such regular operation, or ~ 


(H) an authorization under any of the proviso > 
clauses of section 308 (a). 


(d) (1), Any party in interest may file with the Com- 
mission a petition to deny any application (whether as 
originally filed or as amended) to which subsection (b) 
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of this section applies at any time prior to the day of 
Commission grant thereof without hearing or the day 
of formal designation thereof for hearing; except that 
with respect to any classification of applications, the 
Commission from time to time by rule may specify 

a shorter period (no less than thirty days following 
the issuance of public notice by the Commission of 

the acceptance for filing of such application or of any 
substantial amendment thereof), which shorter period 
shall be reasonably related to the time when the appli- 
cations would normally be reached for processing. 

The petitioner shall serve a copy of such petition on 
the applicant. The petition shall contain specific alle- 
gations of fact sufficient to show that the petitioner is 
a party in interest and that a grant of the application 
would be prima facie inconsistent with subsection (a). 
Such allegations of fact shall, except for those of which 
Official notice may be taken, be supported by affidavit 
of a person or persons with personal knowledge! thereof. 
The applicant shall be given the opportunity to file a 
reply in which allegations of fact or denials thereof 
shall similarly be supported by affidavit. 


(2) If the Commission finds on the basis of'the 
application, the pleadings filed, or other matters 
which it may officially notice that there are no gub- 
stantial and material questions of fact and that a grant 
of the application would be consistent with subsection 
(a), it shall make the grant, deny the petition, and issue 
a concise statement of the reasons for denying the pe- 
tition, which statement shall dispose of all substantial 
issues raised by the petition. If a substantial and ma- 
terial question of fact is presented or if the Commis- 
sion for any reason is unable to find that grant of the 
application would be consistent with subsection (a), 
it shall proceed as provided in subsection (e). | 


(e) If, in the case of any application to which 
subsection (a) of this section applies, a substantial 
and material question of fact is presented or the 
Commission for any reason is unable to make the 
finding specified in such subsection, it shall formally 
designate the application for hearing on the ground or 
reasons then obtaining and shall forthwith notify the 
applicant and all other known parties in interest of 
such action and the grounds and reasons therefor, 
specifying with particularity the matters and things 
in issue but not including issues or requirements 
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phrased generally. When the Commission has so 
designated an application for hearing the parties in 
interest, if any, who are not notified by the Commis- 
sion of such action may acquire the status of a party 
to the proceeding thereon by filing a petition for in- 
tervention showing the basis for their interest at any 
time not less than ten days prior to the date of hear- 
ing. Any hearing subsequently held upon such appli- 
cation shall be a full hearing in which the applicant 
and all other parties in interest shall be permitted 
to participate. The burden of proceeding with the 
introduction of evidence and the burden of proof 
shall be upon the applicant, except that with respect 
to any issue presented by a petition to deny or a pe- 
tition to enlarge the issues, such burdens shall be 
as determined by the Commission. 


Section 405 (47 U.S.C. 405): 


After an order, decision, report, or action has 
been made or taken in any proceeding by the Com- 
mission, or by any designated authority within the 
Commission pursuant to a delegation under section 
5 (d) (1), any party thereto, or any other person ag- 
grieved or whose interests are adversely affected 
thereby, may petition for rehearing only to the au- 
thority making or taking the order, decision, report, 
or action; and it shall be lawful for such authority, 
whether it be the Commission or other authority 
designated under section 5 {d) (1), in its discretion, 
to grant such a rehearing if sufficient reason there- 
for be made to appear. A petition for rehearing 
must be filed within thirty days from the date upon 
which public notice is given of the order, decision, 
report, or action complained of. No such applica- 
tion shall excuse any person from complying with 
or obeying any order, decision, report, or action of 
the Commission, or operate in any manner to stay 
or postpone the enforcement thereof, without the 
special order of the Commission. The filing of a 
petition for rehearing shall not be a condition pre- 
cedent to judicial review of any such order, deci- 
sion, report, or action, except where the party seek- 
ing such review (1) was not a party to the proceedings 
resulting in such order, decision, report, or action, 
or (2) relies on questions of fact or law upon which 


the Commission, or designated authority within the 
Commission, has been afforded no opportunity to 
pass. The Commission, or designated authority | 
within the Commission, shall enter an order, with 
a concise statement of the reasons therefor, deny- 
ing a petition for rehearing or granting such peti- 
tion, in whole or in part, and ordering such further 
proceedings as may be appropriate: Provided, | 
That in any case where such petition relates to an 
instrument of authorization granted without a hear- 
ing, the Commission, or designated authority within 
the Commission, shall take such action within ninety 
days of the filing of such petition. Rehearings shall 
be governed by such general rules as the Commis- 
sion may establish, except that no evidence other 
than newly discovered evidence, evidence which has 
become available only since the original taking of 
evidence, or evidence which the Commission or 
designated authority within the Commission believes 
should have been taken in the original proceeding 
shall be taken on any rehearing. The time within 
which a petition for review must be filed ina pro- 
ceeding to which section 402 (a) applies, or within 
which an appeal must be taken under section 402 | 

(b) in any case, shall be computed from the date 
upon which public notice is given of orders dispos- 
ing of all petitions for rehearing filed with the Com- 
mission in such proceeding or case, but any order, 
decision, report, or action made or taken after such 
rehearing reversing, changing, or modifying the: 
original order shall be subject to the same provisions 
with respect to rehearing as an original order. | 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,092 


VALLEY TELECASTING CO., INC. 
Appellant , 
n 
FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, | 
TELE-BROADCASTERS OF CALIFORNIA, INC., | 


Intervenor. | 


ON APPEAL FROM A MEMORANDUM OPINION AND 
ORDER OF THE FEDERAL COMMUNICATIONS COMMISSION 


| 
BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is an appeal filed pursuant to Section 402(b) (6) of 
the Communications Act of 1934, as amended, 47 U.S.C. 402(b) (6), 


from a Memorandum Opinion and Order of the Federal Communications 


| 
Commission adopted July 30, 1963, and released August 1, 1963 


(R. 236-243, 505-512). The order denied petitions for reconsidera- 
tion filed by Valley Telecasting Company (Valley) against the 
Commission's grant, without hearing, of two construction permits, 


one to Tele-Broadcasters of California, Inc. (Tele-Broadcasters) 


a Dew 

for a new television broadcast station on Channel 9 in El Centro, 
California, and one ‘to KXO-TV, Inc. (KXO-TV) for a new television 
broadcast station on Channel 7 in El Centro, California; the order 
also dismissed Valley's Motion for a Stay of construction and its 
Motion For a Consolidated Hearing of the two El Centro applications 
with three other applications for Yuma, Arizona. It is believed 
that a more complete statement of the background of the case than 
that contained in appellant's brief will be helpful to the Court. 

On July 5, 1962, Tele-Broadcasters filed an application 
to construct a new television broadcast station to operate on 
Channel 7 in El Centro, California (R. 246-315). KXO-TV also 
filed an application to construct a new television station to 
operate on Channel 7 in El Centro on September 12, 1962 (R. 1-74). 
Subsequently, on November 5, 1962, Tele-Broadcasters amended its 
pending application and requested leave to operate on Channel 9 
in El Centro, rather than on Channel 7 (R. 322-354). No objection 
to either application was filed and, after examination of the ap- 
plications, the Commission granted them without hearing on April 10, 
1963 (R. 140-142, 389-390). 

Valley filed petitions for reconsideration of these actions 


on May 9, 1963. It requested the Commission to set aside the KXO-TV 


i/ The Yuma applications were for an extension of time to con- 
struct television station KBLU-TV, and to assign the construction 
permit for that station and the license for standard broadcast 
station KBLU. 


ac 
and Tele-Broadcasters grants, and to designate the applications for 
evidentiary hearing on the question of competitive economic injury 


to Valley, which is the licensee of television station KIVA, on 


Channel 11 in Yuma, Arizona (R. 145-150, 407-413). Valley also 


filed motions for stay (R. 151-153, 539-541), and motions to con- 
solidate the El Centro applications for consolidated hearing with 
each other and with applications pending before the Commission for 
an extension of time to construct and for the assignment of the 


construction permit for television station KBLU-TV in Yuma, Arizona 
2/ 
(R. 154-166, 394-406). 


Valley requested a hearing to determine: (2) whether 
there were adequate revenue sources to support more than one 
television station in the Yuma-El Centro area; (2) whether the 
applicants were financially qualified and whether their estimates 
of anticipated operating revenues were reasonable; (3) whether 
the applicants would be able to effectuate their proposals; 

(4) whether any of the applications were esoneniselly mutually 


exclusive and, if so, which of the applicants would best serve 


the public interest. 
3/ | 


Valley's station KIVA in Yuma, a community of approxi- 


mately 24,000 population, has a service area extending into the 
| 


2/ As mentioned in footnote 1, Valley also included! the pending 


assignment of standard broadcast station KBLU in Yuma. 

3/ Valley also owns and operates community antenna television 
Systems (CATV) serving Yuma, Arizona, El Centro, California and 
the following Imperial Valley communities: Brawley, Calexico, and 
Holtville, California (R. 237, 506). 


ae eae 
Imperial Valley of California, and covering El Centro, California 
where the population is close to 17,000 (R. 237, 506). In addition 
to its main studio in Yuma, Valley also maintains an auxiliary studio 
in El Centro. It alleged that a significant percentage of its local 
programming originates in El Centro, and that a significant portion 
of its revenue is derived from the service it renders to El Centro 
and to other parts of the Imperial Valley (R. 146, 408). Valley 
stated that during the year ending March 31, 1961 KIVA’s revenue 
from Arizona time sales was $82,598.47, compared to $78,365.46 from 
California (R. 146, 408). However, Valley indicated that for the 
same yearly period ending March 31, 1962, while $73,690.52 23f its 
revenue came from Arizona, only $46,999.62 of its revenue was de- 
rived from California (R. 146, 408-409). 
Valley also averred that until 1960, KIVA had been a 
loss operaticn. Valley stated that since that time, however, KIVA 
has been a profit making enterprise, whose net profit for the past 
three years was: $5,300 in 1960; $3,642 in 1961; and $15,140 in 
1962(R. 147, 409). No current revenue figures for the fiscal year 
4/7 
ending March 31, 1963 were submitted by Valley. Valley asserted 
U/ Valley also incorporated by reference (R. 147, 409) a pleading 
it had filed two years earlier opposing a new grant in Yuma. In 
November, 1961, The’ New England Industries, Incorporated, had filed 
an application for a construction permit to erect a new television 
broadeast station on Channel 13 in Yuma, Arizona. Valley filed a 
Petition to Deny on December 5, 1961, alleging that its service 
area was unable to support an additional television station and 
that the destructive’ impact of a new competitor would force it off 
the air, thus depriving large segments of the public of their only 
local television service. Desert Telecasting Company had also filed 


an application for the same channel in Yuma on November 30, 1961. 
On January 30, 1962, Valley withdrew its Petition to Deny (Cont'd) 
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that any permanent economic competition causing a réduction in its 


revenue would cause it to abandon any hope of keeping KIVA on the 
air for any sustained period of time. It stated that due to its 
"precarious" financial situation, “the loss of evenia fraction of 


its California revenue would drive it off the air” (R. 147-148, 410). 


In addition to maintaining that the local jservice provided 


by KIVA in the El Centro and Yuma communities would not be replaced 


by either of the El Centro stations, it urged that because of the 
limited revenue source to which the new El Centro stations would 
have access, they themselves would eventually have to cease opera- 


tion (R. 148,411). Valley also took issue with the estimates of 


revenue which KXO-TV and Tele-Broadcasters anticipated during their 
first year of operation in the El Centro area. (R. 1u9, 4il). 
I 
Finally, Valley maintained that the ultimate result of 


this situation would be the destruction of all local television 


service in the El Centro-Yuma area. It requested the Commission 
to set aside the grants and to designate them for evidentiary hear- 


ing (R. 149-150, 412). 


4/ (Cont'd) (R. 536-538) and, on May 31, i962, The [New England 
Industries, Inc. withdrew its application for a construction per- 
mit. The Commission granted Desert Telecasting Company’s appli- 
cation for a construction permit for KBLU-TV, to operate on Channel 
13 in Yuma, on July 23, 1962. Appellant petitioned |to deny a subse- 
quent application filed for assignments of the construction permit 
of KBLU-TV. The Commission granted the assignment application on 
August 9, 1963, and denied Valley's motion for stay iof this action 
on October 10, 1963. At the present time, Valley has a petition 
for reconsideration of this action pending before tHe Commission. 
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Tele-Broadcasters opposed Valley's Petition for Recon- 
sideration and Motion to Consolidate on May 21, 1963 (R. 167-190), 
and opposed Valley’s request for stay on May 22, 1963 (R. 191-197). 
Tele-Broadcasters urged denial of the Petition for Reconsideration 
on procedural ensandee and further contended that Valley had 
failed entirely to allege facts which, if proven, would establish 
that the grants for new television stations in El Centro would be 
inimical to the public interest (R. 179). In support of its position, 
Tele-Broadcasters stated that Valley’s contention that only KIVA 
could exist in the area, and that the El Centro stations were doomed 
to failure with or without competition, was unsubstantiated by any 
offer of proof that such a result would occur (R. 180). Furthermore, 
it stated that El Centro and Yuma are communities more than 50 miles 
apart, and that KIVA’s Grade B contour barely includes El Centro and 
does not include substantial parts of the Imperial Valley (R. 182). 

Tele-Broadeasters urged that Valley had made no attempt 
to analyze the revenue potential of El Centro and the Imperial 
Valley, or even offer to show that it would not continue to draw 
revenue from these areas (R. 182). Tele-Broadcasters claimed that 
the California revenue figures given by Valley were meaningless by 
themselves (R. 182). It stated that in the fiscal year of 1962, 


when KIVA had its greatest profits, its California revenues had 


5/ Tele-Broadcasters claimed that Valley's pleading failed to com- 
ply with Section 1.84 of the Commission's Rules and Regulations, 

47 CFR 1.84 (R. 175-177), and that Valley had abused the Commission's 
process in incorporating by reference pleadings filed in the Yuma 
proceeding which had not been served on Tele-Broadcasters (R. 177- 
178). 
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decreased from $78,365 in 1961 to $46,999. Moreover, it alleged that 
KIVA's profit for the year ending March 31, i962 was $62,253.73 prior 
to its depreciation deduction, and that KIVA's sapErs as shown by 
its balance sheet on file with the Commission for the year ending 
March 31, 1962 was $21,955 (R. 183). It contended that these 


figures showed that Valley's claim that California revenues were 


of critical importance to the operation of KIVA, was! incorrect, 


and in fact demonstrated that KIVA had a record of diminishing 


revenue from California, together with a simultaneous increase in 
| 
profits (R. 182-183). 


Tele-Broadcasters stated that the fact that KIVA had 
| 
incurred an operating loss during its early years of/over $400,900 was 
irrelevant to the question of its operation in futuro, (R. 183). 
— ee 
Tele-Broadcasters cited rising popuiation and retail| sales figures 
both for Yuma and Yuma County in support of its view! that KIVA's 


long term financial prospects were good (R. 183-184), With respect 


to the resources available to the El Centro stations) Tele-Broadcasters 


showed that total retail sales for Imperial County (iin which El Centro 


| 
is located) in 1958 were 70.9% higher than those for; Yuma County, 


and concluded that it believed that good local television revenue 
| 
| 
In addition, it pointed out that its proposed El Centro 


potential existed in this area (R. 184). 


| 
television station would provide the first local television service 
P 


in El Centro and other Imperial Valley communities and would provide 


the first city grade signal to the cities of El Centro, Calexico, 


| 
and Brawley, communities of 16,811, 9,992, and 12,703 population, 


a 


respectively. These cities presently receive only Grade B cover- 
6/ 
age from one station, KIVA in Yuma, Arizona (R. 186). On the 


basis of these facts, Tele-Broadcasters urged the Commission to deny 
Valley's Petition for Reconsideration (R. 189). 

KXO-TV filed a pleading in response to Valley's petition 
on May 23, 1963 (R. 198-201). It agreed that the El Centro area 
could not support two local stations and conceded that there was 
some substance to the matters raised in Valley's pleadings which 
might warrant further consideration by the Commission (R. 199). 

Valley replied to Tele-Broadcasters’ Opposition on 
June 4, 1963 (R. 484-494), and stated that the coverage areas of 
KIVA and Tele-Broadcasters’ proposed station in El Centro were not 
comparable, i.e., that KIVA served a larger area than would the 
proposed El Centro station, and that if KIVA were forced to cease 
operation, Yuma and other areas would be totally deprived of local 
television service with no substitute service being provided by 
Tele-Broadcasters (R. 484-485). 

By a Memorandum Opinion and Order released on August l, 
1963 (Commissioner Cox dissenting) (R. 236-243), the Commission 
determined that Valley's factual allegations were insufficient to 
raise a public interest question, and denied Valley's petitions 
for reconsideration (R. 239, para. 4). It also dismissed Valley's 
@/ See Clarksburg Publishing Co. v. Federal Communications 


Commission, 96 U.S. App. D.C. 211, 215-216, 225 F.2d S11, 515- 
516. 


(é 
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request for stay and its motion to consolidate on grounds of moot- 
| 
ness. 


The Commission held that to warrant a hearing on a 


petition for reconsideration filed under Section 40S of the 
7/ 

Communications Act, 47 U.S.C. 405, a petitioner must make 
| 


factual allegations at least as substantial as those which would 


warrant setting an application for hearing on a pre+grant objection 
' 8/ 
| — 

filed under Section 309(d) of the Act, 47 U.S.C. 309(d), 1 Ces 


allegations “sufficient to show . . . that a grant of the applice- 


tion would be prima facie inconsistent with” the public interest 


a 


standard (R. 240, para. 7). It found that the facts upon which 
Valley relied were too inconclusive and generally elated to con- 
stitute a showing that the grant of the El Centro applications 
would be inconsistent with the Commission's regia findings that 


such grants would be in the public interest, convenience, and 
I 
necessity (R. 240, para. 7). The Commission recognized the 


difficulty involved in pleading specific tacts in support of an 


economic issue, but stated (R. 242, para. 10): 

. . . to justify the delay and expense to the 
applicant of a post grant hearing, coupled with 
the necessary postponement of the operation of a 
station, the operation of which has already been 
found to be otherwise in the public interest, 
the petitioner must at least allege facts| which 
are sutficiently specific and related to the 


en EMIT En tien eee, os . é 
7/ Pertinent portions of §405 are set out in the Appendix, infra. 


8/ Pertinent portions of §309 are set out in the Appendix, in 
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economics of broadcasting and of the area which 

he proposes to serve, to raise a substantial 

question as to the ability of the area involved 

to support another broadcast station without loss 

or degradation of service to the public. "9/ 

In reaching its decision, the Commission first noted 
that Valley had not exercised its right to object to the grants 
before they were made, and that it had made no attempt to show 
good reason for its late filing, as required by Section 1.84 (b) 
of the Commission’s ‘rules, 47 C.F.R. oy aa (R. 238). The 
Commission found no such compelling public interest question as 
would warrant it in ‘ordering a hearing at that time on its own 
motion, pursuant to Section 1.84(c) (3) of the rules (R. 239), and 
went on to demonstrate that Valley's allegations did not meet even 
the ordinary standard of the Section 309(d) pre-grant objection 
procedure, let alone the more stringent requirement for invoking 
the Commission's discretion to set aside the grants on its own 
motion when Valley had neither come in timely nor given any reason 


for its failure to do so. 


9 It may be noted here that the studies referred to by appellant 

in its brief (pp. 8, 9, 33-35) were not submitted to the Commission 
until September 9, 1963, after the decision in these cases and are 

not properly part of the record here. 


10/ See Appendix, infra, p. A-4. 
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SUMMARY OF ARGUMENT 
I. 
The Commission properly determined that Valley's pleadings failed 
to comply with the requirements of Section 1.84(c) of the Commission's 


Rules and Regulations, 47 CFR 1.84(c). Valley made ho attempt to show 
| 


that the facts relied upon had developed subsequent to the El Centro 


grants or that reasonable diligence on its part would not have dis- 
| 


closed the facts prior to the time the Commission granted the El Centro 


| 
applications. Moreover, no compelling publie interest reason was ad- 


vanced by Valley which would require the Commission,| sua sponte, to 
order an evidentiary hearing. 


Section 1.84(c) is a reasonable exercise of the Commission's 


| 

authority to promulgate rules governing rehearings. | Section 405 of 
| 

the Communications Act, 47 U.S.C. 405; Kentucky Broadcasting Corp. 


v. Federal Communications Commission, 84 U.S. App. Dic. 3835. L740 5. 


2d 38. Section 405 clearly indicates that petitions: for reconsidera- 
| 
| 

tion, when not preceded by pleadings filed under Section 309(d) of 


the Act, 47 U.S.C. 309(d), which specifically provides for filing pre- 
grant objections to applications, shall comply with the conditions 


articulated in Section 1.84(c) of the Commission's Rules. 


Valley presented no reason for its failure to bvail itself of 


the remedy afforded by Section 309(d) of the Communications Act. 


| 
The Commission was fully justified in rejecting Valley's late demand 
for an evidentiary hearing. Section 405 of the Communications Act; 


Colorado Radio Corp. v. Federal Communications Commission, 73 U.S. App. 


D.C. 225, 118 F.2d 24. This action was well within the agency's 


em eee 
discretion in dealing with petitions for reconsideration. United 
States v. Pierce Auto Lines, 327 U.S. 515. 
ES 

Valley's pleadings not only failed to meet any of the standards 
of Section 1.84(c) of the Rules for petitions for reconsideration, but, 
as the Commission held, they failed to present a substantial and ma- 
terial question of fact which would have warranted a hearing under 
Section 309(d) of the Act. Valley thus failed to present matters 
which would have required an evidentiary hearing under the statutory 
provision which accords the Commission less discretion than does Sec- 
tion 405. 

An objecting party, seeking to afford himself of the remedy 
provided by Section 309(d), is required to present a substantial and 
thorough showing of matters of public concern. Competitive economic 


injury to an existing licensee is not a sufficient reason for deny- 


ing an application for a new broadcast station, unless the public 


interest is also adversely affected. Federal Communications Com- 
mission v. Sanders Brothers Radio Station, 309 U.S. 470; Carroll 
Broadcasting Co. v. Federal Communications Commission, 103 U.S. App. 
D.C. 346, 258 F.2d 440. No substantial showing of public injury 
was made here. 

Valley’s claim of inadequate revenues in the Yuma-El Centro 
area was unsupported by any concrete factual showing. Nor did it 
substantiate its claim of present financial instability. The facts 


submitted showed increasing profits, with a simultaneous decrease in 


SS 
California revenues. Valley failed to show the relationship and im- 
portance of the California revenues to its total operating income. These 
considerations, together with uncontroverted dilgeattons by Tele- 
Broadcasters showing the Yuma-El Centro area to be chonomical'ly healthy 


made it impossible to find that there was a strong Likelihood ofa 
| 


loss or degradation of service if the new El Centro stations should 
be authorized. | 

Valley can not now in its brief supplement hel wateriel in the 
record with economic and engineering reports which ene not presented 


to the Commission. United States v. Tucker Truck Lines, 344 U.S. 33. 


Nor does the Commission's decision here constitute an arbitrary de- 
| 


parture from previous policy in ruling on similar allegations. Although 


the Commission is not bound by the rules of stare decisis in any event, 
Sidhe Bees lS 


| 
Federal Communications Commission v. WOKO, Inc., 329 U.S. 223; Kentucky 


Broadcasting Corp., 84 U.S. App. D.C. 383, 174 F.2a 38 Valley has failed 
| 


to demonstrate that the Commission has dealt differently with it than 


with other parties presenting the same facts. 

Because Valley would not have been entitled to a hearing had it 
timely filed a petition to deny under Section 309 (a), it cannot be 
said to have raised such overwhelming and compelling public interest 
considerations that the Commission abused its diseretion under Section 
405 of the Communications Act in denying Valley's ate for re- 


| 
consideration. The Commission's action was a reasonable exercise of 


its discretion. 


Seine 


ARGUMENT 


VALLEY*S PLEADING WAS PROPERLY REJECTED 
FOR FAILURE TO MEET THE REQUIREMENTS OF 


SECTION 1.84(c) OF THE COMMISSION'S RULES 


AND REGULATIONS. 


Section 1.84(c) of the Commission's Rules and Regulations, 
Ly 
47 CFR 1.84(c), provides that, except for unusual circumstances, 


petitions for reconsideration may not rely for the first time upon 


matter previously available but not presented. The Commission de- 
12/ 


termined that Valley's petitions for reconsideration failed to 
comply with the requirements of Section 1.84(c), since Valley made 
no attempt to show that the facts relied upon had developed after 
the grants were made or that reasonable diligence on Valley's part 
would not have disclosed the facts prior to the time the Commission 
granted the applications (R. 238). The Commission also found no 
compelling public interest reason to set aside the grants and hold 
a hearing despite Valley’*s failure to comply with the rule. We 


ll/ Section 1.84(c),' set forth in full in the Appendix, infra, 
D.ay, provides that if a petition for reconsideration relies upon 
"facts which have not previously been presented to the Commission” 
it “will be granted only under the following circumstances: 
(1) The facts relied on relate to events which have 
occurred or circumstances which have changed since the 
last opportunity to present such matters; 
(2) The facts relied on were unknown to petitioner until 
after his last opportunity to present such matters; 
and he could not through the exercise of ordinary diligence 
have learned of the facts in question prior to such op- 
portunity; or 
(3) The Commission or the designated authority determines 
that consideration of the facts relied on is required in 
the public interest.” 
12/ The two petitions were almost identically worded, and will be 
treated as one hereafter. 


- 15 - | 

shall show that the rule is a reasonable exercise of the Commission's 
authority to make rules governing rehearings, that valiey did not 
meet its terms and, in Point II, infra, that jabey ebvaeusly, pre- 
sented no special ground for invocation cf the Commission's dis- 
cretion, in the light of its failure to raise Beere ee which would 
have warranted a hearing if presented in timely fasiion: 

Section 405 of the Communications Act, 47 uls.c. 405, pro- 
vides for rehearing of all Commission orders, heties made in or 


< < i ‘ sedate : : 
out of an evidentiary hearing, solely in the Commission's discretion. 


It states that, "Rehearing shall be governed by such general rules 

as the Commission may establish, except that no evidence other than 

newly discovered evidence, evidence which has become available only 
| 


since the original taking of evidence, or evidence which the Commis- 


| 
sion or designated authority within the Commissicn kelieves should 


| 
have been taken in the original proceeding shall be! taken on any re- 
| 


hearing". This provision establishes the oriteria which the Com- 
| 

mission has essentially restated in Section 1.84 (c)! of the rules. 

Section 1.84(c) is clearly a valid impiementation of the statute. 


Kentucky Broadcasting Corp. v. Federal Communications Commission, 84 
L337, 
U.S. App. D.C. 383, 174 F.2d 38; see also Guinan Vv. Federal Com- 


J.3/ In the Kentucky Broadcasting case the Commission denied a peti- 
tion for rehearing on the ground that the petitioner did not comply 
with Section 1.84(¢) (2) (then Section 1.893(a)) of the Commission’ s 
Rules. At that time, Section 405 of the Communications Act did not 
eontain the provision, enacted in 1952, relating to} the admissibility 
of new evidence. See Public Law 82-554, appreved duly 16, 1952, 

66 Stat. 720. In affirming, this Court relied solely on the Com- 
mission’s rule. | 


= Gi 
munications Commission, 1ll U.S. App. D.C. 371, 297 F.2d 782. 

While Section 405 reads primarily in terms of cases where 
an evidentiary hearing has been held, it clearly applies as well 
to orders made without hearing, since it covers "an order, deci- 
sion, report, or action . . . made or taken in any proceeding.” 

And, of course, it works no injustice or hardship in non-hearing 
cases, since Congress has specifically provided an avenue for 
objections to a pending application to be made prior to Commission 
action. 

Prior to 1960, the Communications Act made no specific 
reference to a right to file formal pre-grant objections. Dis- 
satisfaction with a post-grant protest procedure adopted in 1952," 
and applicable only where grants had been made without hearing, 
moved Congress in 1960 to amend the Communications Act to provide 
for pre-grant petitions to deny in Section 309(d), 47 U.S.C. 460 @ 
Proponents of this new section advocated a procedure whereby all ob- 
jections to a grant would be brought to the Commission's attention 
prior to any Commission action on the application. See Hearings on 
Communications Act Amendments of 1960, before Subcommittee of the 
House Committee on Interstate and Foreign Commerce, 86th Cong., 2nd 
Sess., pp. 95, 131, 135. The House Committee on Interstate and 
Foreign Commerce, in reporting out this amendment stated: 


". . . The Committee wishes to make clear that, in 


14/ The former Section 309(¢) of the Act, 47 U.S.C. (1958 ed.) 
309(c), Public Law 82-554 was approved July 16, 1952, 66 Stat. 711. 
This section was subsequently amended and approved on March 26, 

1954, 68 Stat. 35, and on January 20, 1956, 70 Stat. 3. 

15/ See Public Law 86-752, approved September 13, 1960, 74 Stat. 889. 
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any situation where a petition to deny gould ‘have 

been filed by a party in interest prior to grant, the 
normal standards with respect to petitions far rehear- 
ing wiil apply, so that (1) no matter may be ‘raised in 

a_ petition for rehearing which gould have bedn raised 
with diligence by a petition te deny and (2)! any matter 


that was raised in a petition to deny and disposed of 
by the Commission need not be considered or discussed 
in detail if it is raised again.” (Emphasis jadded) 
H. Rept. No. 1800, 86th Cong., 2d Sess., p.! 14. 

See also S. Rept. No. 690, 86th Cong., lst Sess., pp. 
2-4. 


Congress thus clearly indicated its concurrence with jthe Commission's 


requirement that pleadings filed under Section 405 when not preceded 


by pleadings filed under Section 309(d) fulfill the conditions speci- 


fied in 47 CFR 1.84(¢}. 
Valley did not file a pre-grant objection to ‘either the 


Telebrcadeasters cr the KXO-TV application. The petitions for re- 


consideration made no attempt to demonstrate that the matters which 


Valley was bringing to the Commission's attention for the first time 
were either newly arisen or newly discovered. In 

was given for Valley?s failure to avail itself of the remedy afforded 
by Section 309(d). This being so, the Commission was fully justi- 


fied in rejecting the late demand for an evidentiary hearing. Sec- 


tion 465 of the Communications Act; Colorado Radio Corp. v. Federal 


Communications Commission, 73 U.S. App. D.C. 225, 2271, 118 F.2d 24, 


26. The action was well within the agency’s discretion in dealing 


with petitions for reconsideration. United States v.; Pierce Auto 


Lines, 327 U.S. 515; Interstate Commerce Commission v. City of Jersey 


mE: ee 
VALLEY FAILED TO PRESENT A SUBSTANTIAL 
AND MATERIAL QUESTION OF FACT WARRANTING 
A_HEARING, AND THUS CLEARLY FAILED TO 
INVOKE THE COMMISSION'S DISCRETION UNDER 
SECTION 1.84(c) OF THE RULES. 
As we have mentioned in Point I, Section 1.84(c) of the 


Commission's Rules also provides, in subsection 1.84(c) (3), that 


the Commission will grant reconsideration despite a petitioner's 


failure to meet the particular requirements of the rule if the Com- 
16/ 


mission deems the matter important enough to the public interest. _ 


The Commission found here that Valley had not alleged facts which 
would have warranted a hearing if presented in timely fashion in a 
petition to deny filed pursuant to Section 309(d) of the Act. (R. 
240, para. 7). A fortiori, Valley can claim no abuse of discretion 
under Section 1.84 (c) (3) of the Rules, which requires a stronger 


showing before the Commission will set aside a grant on reconsidera- 
L7/ 


See Appendix, infra, p. A-4. 

Section 1.84(c)(3) states that a petition for reconsideration 
will be granted if the Commission determines that consideration of 
the facts relied upon is required in the public interest. Read in 
conjunction with the other parts of Section 1.84(¢c), which require 
a showing of new or) newly discovered facts, it is clear that Section 
1.84(c) (3) pertains only to matters so significant and important 
that the public interest clearly requires the Commission to consider 
them, despite the lateness of their presentation and the absence of 
good cause for the late presentation. Since innumerable questions 
and issues may be raised in a petition for reconsideration which, 
if presented in a pre-grant petition to deny would present "sub- 
stantial and material questions of fact” necessitating resolution 
by hearing, the section would be meaningless if it contemplated no 
higher standard. These questions clearly may not be of such con- 
sequence as to warrant reopening a proceeding already concluded, or 
setting aside a grant already made. See Colorado Radio Corp. v. 
Federal Communications Commission, 73 U.S. App. D.C. 225, 118 F.2d 
24. 
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eras | 
Section 309(d) (2), 47 U.S.C. 309(d) (2) (see Appendix, infra, 
| 
p. A-l) provides that when a pre-grant petition to deny is filed, 


the Commission shall designate the application before it for hearing 
| 
only: 


"Tf a substantial and material question of fact is 
presented or if the Commission for any reason is 
unable to find that grant of the application would 
be consistent with . . .[the public interest 
standard of Section 309(a)]. 2 
| 

This determinaiion is to be made upon the basis of the petition, which 
must “contain specific allegations of fact sufficient to show. 

that a grant of the application would be prima facie) incon isistent 


with” Section 309(a) (containing the public ere and 


upon any reply filed by the applicant. Section 309(d)(1)- Allega- 


tions of fact must “be supported by affidavit of a person or persons 
with personal knowledge thereof." Section 309 (4) (13. 

Petitions to deny filed under Section 309 (a) were expected 
by Congress to make: 


"a substantially stronger showing of es proba- 
tive value than is now [was] necessary in the case 
of a post grant protest. The allegation of ulti- 
mate, conclusionary facts or mere general; allega- 
tions on information and belief, supported by 
generalized affidavits, as is now [was] possible 
with protests, are not sufficient.” 18/ S. Rept. 
No. 690, 86th Cong., lst Sess., p. 3. 


18/ The post-grant protest referred to was that sequitaed for in the 
then Section 309(c) (see Appendix, infra, p. A-3), which (unlike 
Section 405) was applicable only to grants made without hearing, and 
which (again unlike Section 405) gave the Commission little discre- 
tion. See Federal Broadcasting System, Inc. v. Federal Communications 
Commission. 96 U.S. App. D.C. 260, 263, 225 F. 2d 560, 563, cert. 
denied, 350 U.S. 923 holding that * what was required of a protest under 
Section 309(c) was “merely an articulated statement of some fact or 

| (cont’ d) 

| 

| 


The Commission is to “be guided by rules applicable to a motion for 
summary judgment rather than, as under the present protest procedure, 
to a demurrer.” S. Rept. No. 690, 86th Cong., lst Sess., p. 4. 

While the precise distinction between the nature of the 
showing to be made under Section 309(d) and the showing formerly 
required under the repealed protest procedure of Section 309(c) may 
not be entirely clear, it is clear, however, that Congress intended 
a hearing to be held upon the demand of an objecting party only where 
a substantial and convincing showing is made. The Commission properly 
held that Valley had not met the requirements of Section 309(d). 

Valley urges that the denial of its petition for failing 
to raise a substantial question of economic injury affecting the public 
interest, was erroneous, and established new standards of pleading 
contrary to law and precedent. Specifically, it claims that its al- 
legations of economic injury were as complete as those pleaded by other 
petitioners in prior cases where the Commission had designated hearings 
on economic injury issues. (App. Br. 16-28). Valley has failed to 
show, however, that the actions appealed here were inconsistent with 
the governing law. 

18/ (cont'd) situaition which would tend to show, if established 

at a hearing, that the grant of the license contravened public in- 
terest, convenience, and necessity, or that the licensee was tech- 
nically or financially unqualified, contrary to the Commission's 
initial finding." The wording of Section 309(c) was changed some- 
what in a subsequent revision in 1956, 70 Stat. 3, at which time 
Congress also added a clause permitting denial of a requested hearing 


if, after oral argument, the Commission found that the facts alleged, 
even if true, presented no grounds for setting aside the grant. 
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It is well settled that economic injury to an existing 


licensee is not a ground for denial of a new, competing broadcast 
| 
application, unless there is resultant harm to the public interest. 


Federal Communications Commission v. Sanders Brothers! Radio Station, 
309 U.S. 470. See also Carroll Broadcasting Co. v. Federal Communi- 


cations Commission, 103 U.S. App. D.C. 346, 349, 258 F.2d 440, 443, 
| 


where this Court stated that “economic injury to an existing station, 


while not in and of itself a matter of moment, becomes important when 
on the facts it spells diminution or destruction of service.” The 


question here is whether the Commission correctly held that Valley's 


pleading failed to raise a substantial question of public injury from 
the grants to Tele-Broadcasters and KXO-TV. 
| 


Valley suggests ‘App. Br. 22-24) that the standard of Section 


309(d), let alone any more rigorous requirement under] Section 405 of 

the Act, could not be imposed here, because this court has already held 
in the Carroll case, supra, that the Commission should afford an existing 
licensee an opportunity to present his proof "when an existing licensee 


| 

offers to prove that the economic effect of another station would be 
| 

detrimental to the public interest." (103 U.S. App. D.C. at 349, 258 


F.2d at 443). But Carroll did not involve the questilon presented here 


of the type of showing which will warrant designating an application 
for hearing. In Carroll there had been a full hearing and evidence 


had been taken on the economic injury issue; the Commission had then 


refused to accord it any legal significance. The issue on appeal, 


accordingly, was the broad one of whether competitive economic in- 

jury which affects service to the public is a relevant public interest 

factor. In this context, the quotation from the Court's opinion upon 

which Valley relies does not have the significance Valley would give it. 
There is no reason flowing from either the terms of the 

statute or logic to treat allegations of public injury arising out 


of economic competition differently from allegatior6 of other relevant 


public interest factors. The standard of Section 309(d) applied here 


by the Commission accords with the statute. See Capitol Broadcasting 
Co. v. Federal Communications Commission, __ U.S. App. D.C. eased 
F.2d ____ (decided August 29, 1963. This opinion refers to Section 
309(e) of the Act, which repeats the language of Section 309(d) with 
respect to a "substantial and material question of fact."); Hudson 
Vallev Broadcasting Corp. v. Federal Communications Commission, __ 
WES. Appe DLC. sy 320 Feed 723). 

Valley did not suggest that Tele-Broadcasters or KXO-IV 
were not qualified as applicants, that the applications were not in 
compliance with the Commission's rules, or that there was any reason 
to believe them not to be in the public interest beyond the claim 
of an inadequate economic base. This claim was carefully considered 
by the Commission, and was properly found not to raise a matter of 
substantial consequence necessitating a full evidentiary hearing. 

As the Commission found (R. 241), Valley's allegations in 


sum were that it serves areas outside the predicted service contours 


| 
| 
of either El Centro grantee; that Valley had been operating ata 


loss until 1960, but that since that time, it has been profitable: 
that Valley has already lost one of its two network affiliations (ABC) 
to Tele-Broadcasters; that Valley is still in an unstable financial 
position; that a large though decreasing portion of its revenue is 
derived from sales in El Centro; and that Valley has never been able 


to obtain revenue from El Centro equal to the amount ahticipated as 
i 19/ 
first year revenue by either of the El Centro grantees, It is upon 


this sparse factual showing that Valley seeks to support its postion 
that the proposed operation of the El Centro stations will result 


in the degradation and/or cessation of all local servile in the Yuma- 
El Centro area. ! 
However, while Valley claims that there is ihadequate revenue 
| 
in the area to support additional television facilities, it submitted 
no facts which, if proven at a hearing, would eabstent tate the claim. 


Thus, Valley failed, as the Commission noted (R. 241), (to show that: 


> 5  . Yuma and El Centro are in fact one market's 
that KIVA's economic position is so unstable as to 
be unable to withstand a short term decrease in 
revenue or, in the alternative, that the expected 
revenue loss to KIVA will be of so permanent and 
sizeable a nature as to force KIVA to cease| opera- 
19/ Appellant states (App. Br. 16) that its petition for recon- 
‘Sideration contained the following allegations: “that, its sta- 
tion is the only one within its coverage area, which includes 
both Yuma and El Centro; that with its full- -power facilities, 
triple network affiliation. . -and other advantages, it is in 
a position completely to exploit the revenue potential within 
its coverage area; that it does in fact so exploit it to the best 
of its ability." We have been unable to find these an eeet sone 
in the petition for reconsideration. 
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tion; that KIVA has knowledge that specific advertisers 
plan to shift their advertising to the new stations; or 
that business conditions in Yuma and El Centro are such 
that no new advertisers can be expected to appear to 
replace those which have been lost.” 


Valley made no effort to state or estimate the total re- 
venues available to television stations in the areas concerned, to 


indicate whether or not it was already fully serving those who 


might be expected to support additional stations, or to take account 


of the fact that Valley is not an El Centro station, and that addi- 
tional local revenues from time sales could be generated by the 

El Centro grantees whose service areas extend further into the 
Imperial Valley than does Valley's. 

Furthermore, Valley offered no facts to substantiate its 
claim that its present financial position is so unstable as to cause 
it to be unable to withstand any decrease in revenue. Jn fact, the 
facts adduced by Valley show increasing profits with a simultaneous 
decrease in revenues derived from California sales. While approxi- 
mately 48% of its local revenues were derived from California in 
1961, in 1962, the year of greatest profit, only approximately 38% 
of its local revenue was obtained from California (R. 239). Valley 
did not submit current revenue figures for the fiscal year ending 
March 31, 1963, which would have indicated whether this trend was 
continuing. Valley also failed to show regional, network and 
national revenue figures which make up its gross broadcasting 


revenues. 


In the light of Valley's steadily increasing profits, 


its decreasing dependence upon California revenues,| its failure 


to allege the importance of these revenues to its total operating 


| 
income, and the undisputed allegations of Tele-Broadcasters (R. 240, 
| 


para. 6) demonstrating that the revenue potential of the area was 
20/ 
oad | 

on the rise, the Commission correctly ruled (R. 240) that "The 


facts alleged by Valley are insufficient to support) th[ese] con- 


clusions.” 


| 
| 
P| 


It should be noted, finally, that aside from the general 


claim of inadequate revenue potential. Valley made no particularized 
allegations with respect to any degradation of its programming which 
| 


might be expected in the event all of the proposed stations should 


continue to operate. Resulting inadequacy of servilce would be im- 
| 
portant, Federal Communications Commission v. Sanders Brothers 


Radio Station, 309 U.S. 470, 476, but it was not spelled out. 


Valley's pleading, we believe, may be fairly characterized 


as suggesting public injury, rather than alleging facts from which 
it might reasonably be forecast. Valley's brief now attempts (App- 
Br. pp. 8-9, 19-20, 33-35) to supplement the material presented to 


the Commission with an economic report (The Barnes Report) and an 


engineering study (the Head Report) which were attached by Valley 


to its Motion For Stay in this Court (App. Br. pp. 8-9), but which 
20/ Under Section 309(d), the Commission properly considered 
Tele-Broadeasters counter allegations, which did not raise 

an issue of fact, but rather showed relevant matters not mentioned 
by Valley. 


had not been submitted to the Commission either in connection with 
the Tele-Broadcasters or KXO-TV applications or, indeed, at the 
time the Commission ruled on Valley's petitions for reconsideration 
of these grants. The Commission's decision was released on August 1, 
1963 (R. 243). The Barnes Report is dated September 5, 1963. The 
Head Report is dated September 6, 1963. They were not before the 
Commission and are not relevant here. Communications, Act, Section 
405, 47 U.S.C. 405; United States v. Tucker Truck Lines, 344 U.S. 33. 
We feel we must also point out that the additional material with 
which the Commission supplemented the record in this Court upon 
Valley's motion, and which is referred to in Valley’s brief at page 
9, is not the Barnes and Head reports summarized by Valley on pages 
8 and 9 of its ao 

Appellant relies on a series of Commission decisions sub- 
sequent to this Court's decision in Carroll Broadcasting Co. v. 
Federal Communications Commission, 103 U.S. App. D.C. 346, 258 F.2d 
440, as indicating that the Commission has suddenly imposed a higher 


22/ 
standard for pleading economic injury issues (App. Br. 25-26). 


2l/ The fact that the Barnes and Head reports were not before the 
Commission when it acted is important. It is also a fact with 
respect to which Valley's brief is not entirely clear. 

22/ Appellant primarily relies on the following cases: Martin 
Karig, 19 Pike & Fischer, R.R. 1084; Haggard and Rogers, 24 Pike 
& Fischer, R.R. 670; Bigbee Broadcasting Co., 24 Pike & Fischer, 
R.R. 497; Geoffrey A. Lapping, 23 Pike & Fischer, R.R. 919; John 
Self, 24 Pike & Fischer, R.R. 1177; Rhinelander Television and 
Cable Corp., 24 Pike & Fischer, R.R. 1183. 


- 27 - 
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Appellant acknowledges (App. Br. 27), as it must, that the rule 
of stare decisis is not applicable. Federal Cormntnardane Commis- 
sion v. WOKO, Inc., 329 U.S. 223, 227-228: Kentucky Broadcasting 
Corp. v. Federal Communications Commission, 84 U.S. ho: DG; 383... 385i 
174 F.2d 38, 4O. And, in this field particularly. where each pleading 
must be judged on its own contents in the context of | differing economic 
situations, it is extremely difficult to make valid ¢omparisons. In 
any event, we do not believe there has been any arbitrary departure 
from a fixed policy. A brief discussion of the eater relied upon 
by Valley, all of which were in the standard broadcast (AM) field, 


will make this clear. 
| 


In Martin Karig, 19 Pike & Fischer, R.R. 1984, the Commis- 
sion had already designated the application for hearing and was merely 
enlarging the issues, a situation where less midreue pleading stan- 
dards can reasonably be applied as a matter of discrktion. Moreover, 
the two communities were geographically adjacent. and there was a 


detailed showing that both communities were very much economically 


dependent upon one another. Furthermore, as the quotation from the 


| 
: Ae is ate | Bt ee 
Commission's opinion at p. 17 of Valley's brief shows. the Commission 
| 


was given estimates of gross potential revenue in the communities 


involved, and the revenue the petitioner estimated it needed to “break 
| 


even.” Haggard and Rogers, 24 Pike & Fischer, R.R. 670, concerned 


an existing licensee's petition to deny the grant of, another standard 
| 


broadcast (AM) station in a community some 9 miles away from its studio. 


The licensee that claimed it had been 
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operated at reduced hours with a skeleton staff. The area was economic- 


ally depressed and one of declining population. (The areas involved 
here are increasing in population). Bigbee Broadcasting Co., 24 Pike & 
Fischer, R.R. 497, involved the grant of another AM station in the 
same community, a city of less than 8,000 inhabitants, 50% of whom 

had substandard incomes, and a city in which at least 7 other stations 
competed for advertising revenues. The objecting station had minimal 
profits, and referred to certain program curtailment it expected. 

In John Self. 24 Pike & Fischer, R.R. 1177, the objecting AM station 
was in a tiny community of just over 1,900. The petitioner showed 
that the area had incurred a population loss and that the Department 
of Commerce had designated it as a redevelopment area; in addition, 

it cited declining revenues, in contrast to Valley's increasingly 
profitable operation. 

Geoffrey A. Lapping, 23 Pike & Fischer, R.R. 919, also 
involved the objection of an existing AM station to a new grant in 
the same community of approximately 6,000 people. A showing was 
made that a prior owner of the station did not make a profit, and 
that the station was at most a marginal operation. It is also note- 
worthy that a hearing on the application was required in any event 
on other issues. Finally, Rhinelander Television and Cable Corp. 

24 Pike & Fischer, R-R. 1183, is also factually distinguishable 
from this case. Allegations that a community of approximately 


8,800 people would not support a second station in the same community 


E005 


because it had been designated in need of assistance under the 


United States Redevelopment Act, along with other allegations not 


mentioned in the Commission's opinion, sufficed to raise an econ- 


omic injury issue for hearing. 


| 
| 

Although Valley contends that the Commission has 
| 


posed on it a higher standard of pleading under Section 309 (d) 


than it has required of parties in the cases just didcussed we 


think it clear that the other decisions, which do not announce 


any different standard, were merely thought by the Commission to 
23/ 
differ on their facts. In addition, these decisions obviously 
| 


| 
did not all attempt an itemization of the allegations upon which 


they rested. At least in the absence of a clear showing of ar- 


bitrary action, the question is whether the facts before the Com- 
| 
mission in this case supported its decision. No such showing of 


: , | 
arbitrary action has been made. Of course, it may be noted, the 
| 


Commission's rejection here of Valley's demand for am economic 
injury issue was not the first such decision. See, 


Cities Broadcasting Co., 24 Pike & Fischer, R.R. 691) where a 


petitioner also sought unsuccessfully to raise an economic issue 


for the first time on a petition for reconsideration| and KTBS, Inc., 
25 Pike & Fischer, R.R. 301. 


ete ee ek ee 
23/ As Commissioner Loevinger has stated these cases 

for the proposition that the facts recited in them wer 
sufficient to raise 

case. See separate concurring statement in Missouri+Illinois 


Broadcasting Co., 1 Pike & Fischer, R.R. 2d ll. 
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Since, as we have shown, Valley would not have been entitled 
to a hearing if it had timely filed a petition to deny under Section 
309(d), it clearly cannot be said to have raised such compelling public 
interest considerations that the Commission abused its discretion 
under Section 1.84(c) (3) of the Rules in rejecting the petitions for 
reconsideration. The proper standard of review is the reasonableness 
of the Commission's denial of reconsideration under Section 405 of 
the Act. In testing Valley's pleadings under the provisions of Section 
309(d) of the Act, the Commission gave Valley more than it was entitled 
to, and still found its objections inadequate. Valley, which concededly 
failed to bring itself within Sections 1.84(c) (1) or (2) of the Rules, 
has not raised such important public interest questions that denial 


of a hearing under Section 1.84(c) (3) constituted a reversible abuse 
2u/ 
of discretion. 


Se 

24/ We do not believe that Point II of Valley's brief (pp. 28-36) 
warrants extended comment. In addition to relying upon material 
which it states (Br. 33-35) “was also available.” but which was 

not presented to the Commission, Valley urges that it was reversi- 
ple error for the Commission not to order a hearing on its own 
motion, whatever the merits of Valley's pleadings. But the Commis- 
sion found that no substantial question was presented, and Valley's 
eases hold no more than that an agency cannot refuse for a purely 
technical reason to consider whether a substantial question has been 
presented for further consideration, Michigan Consolidated Gas Co. 
v. Federal Power Commission, 108 U.S. App. D.C. 409, 429, 283 F.2d 
204, 229, cert. den.’ 364 U.S. 913, and that, if a question for hear- 
ing has been raised under the particular statutory standard, the 
agency must pursue the question's full scope, Clarksburg Pub. Co. v. 
Federal Communications Commission, 96 U.S. App. D.C. 211, 225 F.2d 


oil. (cont*d) 
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CONCLUSION 


For the foregoing reasons, the Commission's deeision should 


be affirmed. 


Respectfully submitted. 


MAX D. PAGLIN, 
General Counsel, 


DANIEL R. OHLBAUM, 
Associate General Counsel, 


HOWARD JAY BRAUN, 
Counsel. 


Federal Communications 


November 29, 1963 


24/ (cont'd) No case has been cited, and we know of none, tha 

for the proposition that it is reversible error for an agency 

go on to a further investigation on its own motion where the 

before it do not present a substantial question, and thus do not 

rant further treatment under a specific statutory provision preseri 
the agency’s course of action. As we have pointed out above, V 
pleadings, since they did not even meet the requirement of Section 
309(d) of the Act that a substantial question be raised, cannot be 
said to have raised any question calling for the exercise of the Com- 


matters of such importance had been raised that reconsideration was 
warranted despite the lateness of the presentation. 
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APPENDIX 


STATUTES AND RULES INVOLVED 


Communications Act of 1934, as amended (47 U.S.C. 151 et seq.). 


Section 309(d)(1) Any party in interest may file with the Commis- 
sion a petition to deny any application (whether as originally 
filed or as amended) to which subsection (b) of this section 
applies at any time prior to the day of Commission grant thereof 
without hearing or the day of formal designation thereof for 
hearing; except that with respect to any classification of ap- 
plications, the Commission from time to time by rule may specify 
a shorter period (no less than thirty days following the issuance 
of public notice by the Commission of the acceptance for filing 
of such application or of any substantial amendment thereof), 
which shorter period shall be reasonably related to the time 

when the applications would normally be reached for processing. 
The petitioner shall serve a copy of such petition on the ap- 
plicant. The petition shall contain specific allegations of 

fact sufficient to show that the petitioner is a party in 
interest and that a grant of the application would be prima 

facie inconsistent with subsection (a). Such allegations of 

fact shall, except for those of which official notice may be 
taken, be supported by affidavit of a person or persons with 
personal knowledge thereof. The applicant shall be given the 
opportunity to file a reply in which allegations of fact or 
denials thereof shall similarly be supported by affidavit. 


(2) If the Commission finds on the basis of the application, 
the pleadings filed, or other matters which it may officially 
notice that there are no substantial and material ‘questions of 
fact and that a grant of the application would be ‘consistent 
with subsection (a), it shall make the grant, deny the petition, 
and issue a concise statement of the reasons for denying the 
petition, which statement shall dispose of all substantial 
issues raised by the petition. If a substantial and material 
question of fact is presented or if the Commission for any 
reason is unable to find that grant of the application would 

be consistent with subsection (a), it shall proceed as provided 
in subsection (e). 
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Section 405. After an order, decision, report, or action has been made 
or taken in any proceeding by the Commission, or by any designated author- 
ity within the Commission pursuant to a delegation under section 5(d) (1), 
any party thereto, or any other person aggrieved or whose interests are 
adversely affected thereby, may petition for rehearing only to the author- 
ity making or taking the order, decision, report, or action; and it shall 
be lawful for such authority, whether it be the Commission or other 
authority designated under section 5(d)(1), in its discretion, to grant 
such a rehearing if sufficient reascn therefor be made to appear. A 
petition for rehearing must be filed within thirty days from the date 
upon which public notice is given of the order, decision, report, or 
action complained of. No such application shall excuse any person from 
complying with or obeying any order, decision, report, or action of the 
Commission, or operate in any manner to stay or postpone the enforce- 
ment thereof, without the special order of the Commission. The filing 
of a petition for rehearing shall not be a condition precedent to judi- 
cial review of any such order, decision, report, cr action, except where 
the party seeking such review (1) was not a party to the proceedings 
resulting in such order, decision, report, or action, or (2) relies on 
questions of fact or law upon which the Commission, or designated author- 
ity within the Commission, has been afforded no cpportunity to pass. 

The Commission, or designated authority within the Commission, shall 
enter an order, with a concise statement of the reasons therefor, deny- 
ing a petition for rehearing or granting such petition, in whole or in 
part, and ordering such further proceedings as may be appropriate: 
PROVIDED, That in any case where such petition relates to an instrument 
of authorization granted without a hearing, the Commission, or desig- 
nated authority within the Commission, shall take such action within . 
ninety days of the filing of such petition. Rehearing shall be governed 
by such general riles as the Commission may establish, except that no 
evidence other than newly discovered evidence, evidence which has be- 
come available only since the original taking of evidence, or evidence 
which the Commission or designated authority within the Commission be- 
lieves should have been taken in the original proceeding shall be taken 
on any rehearing. The time within which a petition for review must be 
filed in a proceeding to which section 402(a) applies, or within which 
an appeal mist be taken under section 402(b) in any case, shall be | 
computed from the date upon which public notice is given of orders dis- 
posing of all petitions for rehearing filed with the Commission in 

such proceeding or case, but any order, decision, report, or action 

made or taken after such rehearing reversing, changing, or modifying 

the original order shall be subject to the same provisions with respect 
to rehearing as an original order. 
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| 
Communications Act of 1934, as amended (47 U.S.C. 151 et seg. [1958 
ed.J). i 
Section 309(c) When any instrument of authorization is granted 
by the Commission without a hearing as provided in; subsection 
(a) hereof, such grant shall remain subject to protest as here- 
inafter provided for a period of thirty days. During such 
thirty-day period any party in interest may file a! protest under 
oath directed to such grant and request a hearing en said appli- 
cation so granted. Any protest so filed shall be served on the 
grantee, shall contain such allegations of fact as) will show the 
protestant to be a party in interest, and shall specify with 
particularity the facts relied upon by the protestant as show- 
ing that the grant was improperly made or would otherwise not be 
in the public interest. The Commission shall, within thirty days 
of the filing of the protest, render a decision masking findings 
as to the sufficiency of the protest in meeting the above re- 
quirements; and, where it so finds, shall designate the appli- 
cation for hearing upon issues relating to all matters specified 
in the protest as grounds for setting aside the grant, except 
with respect to such matters as to which the Commission, after 
affording protestant an opportunity for oral argument, finds, for 
reasons set forth in the decision, that, even if the facts alleged 
were to be proven, no grounds for setting aside the grant are 
presented. The Commission may in such decision redraft issues 
urged by the protestant in accordance with the facts or sub- 
stantive matters alleged in the protest, and may also specify in 
such decision that the application be set for hearing upon 
such further issues as it may prescribe, as wel] as whether it 
is adopting as its own any of the issues resulting from the 
matters specified in the protest. In 3ny hearing |Subsequently 
held upon such application issues specified by the Commission 
upon its own initiative or adopted by it shall be itried in the 
same manner provided in subsection (b) hereof, but with respect 
to issues resulting from facts set forth in the protest and not 
adopted or specified by the Commission, on its own motion, both the 
burden of proceeding with the introduction of evidence and the 
burden of proof shall be upon the protestant. Thé hearing and 
determination of cases arising under this subsection shall be 
expedited by the Commission and pending hearing and decision 
the effective date of the Commission's action to which protest 
is made shall be postponed to the effective date of the Com- 
mission's decision after hearing, unless the authorization 
involved is necessary to the maintenance or condu¢t of an exist- 
ing service, or unless the Commission affirmatively finds for 
reasons set forth in the decision that the public) interest re- 
quires that the grant remain in effect, in which event the 
Commission shall authorize the applicant to utilize the facili- 
ties or authorization in question pending the Commission's 
decision after hearing. i 
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Rules and Regulations of the Federal Communications Commission 
Section 1.84(b), 47 CFR 1.84 (b): 


Except where the: Commission has denied an application for review 
without specifying reasons therefor, any party to the proceeding, 
or any other person aggrieved or whose interests are adversely 
affected by any action taken by the Commission or by the desig- 
nated authority, may file a petition requesting reconsideration 
of the action taken. If the petition is filed by a person who is 
not a party to the proceeding, it shall state with particularity 
the manner in which he is aggrieved or his interests are adversely 
affected by the action taken, and shall show good reason why it 
was not possible for him to participate in the earlier stages of 
the proceeding. 


Section 1.84(c), 47 CFR 1.84 (c): 


A petition for reconsideration which relies on facts which have 
not previously been presented to the Commission or to the desig- 
nated authority, as the case may be, will be granted only under 
the following circumstances: 


(1) The facts relied on relate to events which have 
occurred or| circumstances which have changed since the 
last opportunity to present such matters; 


(2) The facts relied on were unknown to petitioner 
until after his last opportunity to present such matters, 
and he could not through the exercise of ordinary dili- 
gence have learned of the facts in question prior to such 
Opportunity; or 


(3) The Commission or the designated authority de- 
termines that consideration of the facts relied on is 
required in the public interest. 
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TELE-BROADCASTERS OF CALIFORNIA, INC. , 
Intervenor. _ 


| 
ON APPEAL FROM A MEMORANDUM OPINION AND 
ORDER OF THE FEDERAL COMMUNICATIONS COMMISSION 


SS se SSS 


BRIEF FOR APPELLEE 
| 


COUNTERSTATEMENT OF THE CASE 


This is an appeal filed pursuant to Sectioh 402(b) (6) of 


the Communications Act of 1934, as amended, 47 U.S.C, 402(b) (6), 
from a Memorandum Opinion and Order of the Federal Communications 
Commission adopted July 30, 1963, and released hugs 1, 1963 

(R. 236-243, 505-512). The order denied petitions for reconsidera- 
tion filed by Valley Telecasting Company (Valley) eaeaee the 


Commission's grant, without hearin of two construction permits 
> > | Pp > 


one to Tele-Broadcasters of California, Inc. (Tele-Broadcasters) 


eae 

for a new television broadcast station on Channel 9 in El Centro, 
California, and one to KXO-TV, Inc. (KXO-TV) for a new television 
broadcast station on Channel 7 in El Centro, California; the order 
also dismissed Valley's Motion for a Stay of construction and its 
Motion For a Consolidated Hearing of the two El Centro applications 
with three other applications for Yuma, Arizona. It is believed 
that a more complete statement of the background of the case than 
that contained in appellant’s brief will be helpful to the Court. 

On July 5, 1962, Tele-Broadcasters filed an application 
to construct a new television broadcast station to operate on 
Channel 7 in El Centro, California (R. 246-315). KXO-TV also 
filed an application to construct a new television station to 
operate on Channel 7 in El Centro on September 12, 1962 (R. 1-74). 
Subsequently, on November 5, 1962, Tele-Broadcasters amended its 
pending application and requested leave to operate on Channel 9 
in El Centro, rather than on Channel 7 (R. 322-354). No objection 
to either application was filed and, after examination of the ap- 
plications, the Commission granted them without hearing on April 10, 
1963 (R. 140-142, 389-390). 

Valley filed petitions for reconsideration of these actions 


on May 9, 1963. It requested the Commission to set aside the KXO-TV 


j/ The Yuma applications were for an extension of time to con- 
struct television station KBLU-TV, and to assign the construction 
permit for that station and the license for standard broadcast 
station KBLU. 


= Bee 
and Tele-Broadcasters grants, and to designate the applications for 
evidentiary hearing on the question of competitive economic injury 
to Valley, which is the licensee of television station KIVA, on 


Channel 11 in Yuma, Arizona (R. 145-150, 407-413). Valley also 


| 
filed motions for stay (R. 151-153, 539-541), and motions to con- 


solidate the El Centro applications for consolidated! hearing with 
| 

each other and with applications pending before the Commission for 

an extension of time to construct and for the meEAO MEE of the 


construction permit for television station KBLU-TV in Yuma, Arizona 
ea 
(R. 154-166, 394-406). 


Valley requested a hearing to determine: (1) whether 
there were adequate revenue sources to support more than one 


television station in the Yuma-El Centro area; (2) whether the 
applicants were financially qualified and whether their estimates 
of anticipated operating revenues were reasonable; (3) whether 
the applicants would be able to effectuate their eounsale: 

(4) whether any of the applications were economically mutually 
exclusive and, if so, which of the applicants would hese serve 


the public interest. 
3/ | 
Valley's station KIVA in Yuma, a community of approxi- 
| 
mately 24,000 population, has a service area extending into the 


2/ As mentioned in footnote 1, Valley also included 'the pending 
assignment of standard broadcast station KBLU in Yuma. 

3/ Valley also owns and operates community antenna television 
‘Systems (CATV) serving Yuma, Arizona, El Centro, California and 
the following Imperial Valley communities: Brawley, Calexico, and 
Holtville, California (R. 237, 506). 


ee ee 
Imperial Valley of California, and covering El Centro, California 
where the population is close to 17,000 (R. 237, 506). In addition 
to its main studio in Yuma, Valley also maintains an auxiliary studio 
in El Centro. It alleged that a significant percentage of its local 
programming originates in El Centro, and that a significant portion 
of its revenue is derived from the service it renders to El Centro 
and to other parts of the Imperial Valley (R. 146, 408). Valley 
stated that during the year ending March 31, 1961 KIVA's revenue 
from Arizona time sales was $82,598.47, compared to $78,365.46 from 
California (R. 146,'408). However, Valley indicated that for the 
same yearly period ending March 31, 1962, while $73,690.52 of its 
revenue came from Arizona, only $46,999.62 of its revenue was de- 
rived from California (R. 146, 408-409). 
Valley also averred that until 1960, KIVA had been a 
loss operation. Valley stated that since that time, however, KIVA 
has been a profit making enterprise, whose net profit for the past 
three years was: $5,300 in 1960; $3,642 in 1961; and $15,140 in 
1962(R. 147, 409). No current revenue figures for the fiscal year 
4/7 
ending March 31, 1963 were submitted by Valley. Valley asserted 
4/ Valley also incorporated by reference (R. 147, 409) a pleading 
it had filed two years earlier opposing a new grant in Yuma. In 
November, 1961, The New England Industries, Incorporated, had filed 
an application for a construction permit to erect a new television 
broadcast station on Channel 13 in Yuma, Arizona. Valley filed a 
Petition to Deny on December 5, 1961, alleging that its service 
area was unable to support an additional television station and 
that the destructive impact of a new competitor would force it off 
the air, thus depriving large segments of the public of their only 
local television service. Desert Telecasting Company had also filed 


an application for the same channel in Yuma on November 30, 1961. 
On January 30, 1962, Valley withdrew its Petition to Deny (Cont'd) 


25:8 
that any permanent economic competition causing a reduction in its 
revenue would cause it to abandon any hope of Accents KIVA on the 
air for any sustained period of time. It stated that due to its 
“precarious” financial situation, “the loss of even ia fraction of 
its California revenue would drive it off the air” (R. 147-148, 410). 


In addition to maintaining that the local |service provided 
by KIVA in the El Centro and Yuma communities would not be replaced 
by either of the El Centro stations, it urged that poeause of the 
limited revenue source to which the new El Centro gietions would 
have access, they themselves would eventually have to cease opera- 
tion (R. 148,411). Valley also took issue with the estimates of 
revenue which KXO-TV and Tele-Broadcasters anticipated during their 
first year of operation in the El Centro area. (R. 149, 4ll). 

Finally, Valley maintained that the eels result of 


this situation would be the destruction of all local] television 


service in the El Centro-Yuma area. It requested the Commission 
| 


to set aside the grants and to designate them for evidentiary hear- 


ing (R. 149-150, 412). 


—_ eee | 

4/7 (Cont'd) (R. 536-538) and, on May 31, 1962, The New England 
Industries, Inc. withdrew its application for a construction per- 
mit. The Commission granted Desert Telecasting Company’s appli- 
cation for a construction permit for KBLU-TV, to operate on Channel 
13 in Yuma, on July 23, 1962. Appellant petitioned to deny a subse- 
quent application filed for assignments of the construction permit 
of KBLU-TV. The Commission granted the assignment application on 
August 9, 1963, and denied Valley's motion for stay of this action 
on October 10, 1963. At the present time, Valley has a petition 
for reconsideration of this action pending before the Commission, 


3635 

Tele-Broadcasters opposed Valley's Petition for Recon- 
sideration and Motion to Consoiidate on May 21, 1963 (R. 167-190), 
and opposed Valley's request for stay on May 22, 1963 (R. 191-197). 
Tele-Broadcasters urged denial of the Petition for Reconsideration 
on procedural es and further contended that Valley had 
failed entirely to allege facts which, if proven, would establish 
that the grants for new television stations in El Centro would be 
inimical to the public interest (R. 179). In support of its position, 
Tele-Broadcasters stated that Valley’s contention that only KIVA 
could exist in the area, and that the El Centro stations were doomed 


to failure with or without competition, was unsubstantiated by any 


offer of proof that’ such a result would occur (R. 180). Furthermore, 


it stated that El Centro and Yuma are communities more than 50 miles -— 
Rea ee ee 


- mT 
apart, and that_KIVA's G contour barely includes El Centro and 


does not include substantial parts of the Imperial Valle R._ 182). 
ao 

Tele-Broadcasters urged that Valley had made no attempt 
to analyze the revenue potential of El Centro and the Imperial 
Valley, or even offer to show that it would not continue to draw 
revenue from these areas (R. 182). Tele-Broadcasters claimed that 
the California revenue figures given by Valley were meaningless by 
themselves (R. 182). It stated that in the fiscal year of 1962, 
when KIVA had its greatest profits, its California revenues had 
S/ Tele-Broadcasters claimed that Valley's pleading failed to com- 
ply with Section 1.84 of the Commission's Rules and Regulations, 
47 CFR 1.84 (R. 175-177), and that Valley had abused the Commission's 
process in incorporating by reference pleadings filed in the Yuma 


proceeding which had not been served on Tele-Broadcasters (R. 177- 
178). 


a7 

decreased from $78,365 in 1961 to $46,999. womecren, it alleged that 
KIVA's profit for the year ending March 31, i962 was’ $62,253.73 prior 
to its depreciation deduction, and that KIVA's profik, as shown by 
its balance sheet on file with the Commission for the year ending 
March 31, 1962 was $21,955 (R. 183). It contended that these 
figures showed that Valley's claim that California revenues were 
of critical importance to the operation of KIVA, gas lanecansoe: 
and in fact demonstrated that KIVA had a record of diminishing 
revenue from California, together with a simultaneous increase in 
profits (R. 182-183). | 

Tele-Broadcasters stated that the fact that KIVA had 
incurred an operating loss during its early years of over $400,900 was 
irrelevant to the question of its operation ay eet uleet (R. 183). 
Tele-Broadcasters cited rising population and retail’ sales figures 
both for Yuma and Yuma County in support of its ey tie KIVA's 
long term financial prospects were good (R. 183-184), With respect 
to the resources available to the El Centro stations, Tele-Broadcasters 
showed that total retail sales for Imperial County (in which El Centro 
is located) in 1958 were 70.9% higher than those for Yuna County, 


and concluded that it believed that good local television revenue 


potential existed in this area (R. 184). 


In addition, it pointed out thet its proposed El Centro 
| 


television station would provide the first local television service 
in El Centro and other Imperial Valley communities and would provide 
the first city grade signal to the cities of El Centro, Calexico, 


and Brawley, communities of 16,811, 9,992, and 12,703 population, 


a Bite 


respectively. These cities presently receive only Grade B cover- 
6/ 
age from one station, KIVA in Yuma, Arizona (R. 186). On the 


basis of these facts, Tele-Broadcasters urged the Commission to deny 
Valley's Petition for Reconsideration (R. 189). 

KXO-TV filed a pleading in response to Valley’s petition 
on May 23, 1963 (R. 198-201). It agreed that the El Centro area 
could not support two local stations and conceded that there was 
some substance to the matters raised in Valley's pleadings which 
might warrant further consideration by the Commission (R. 199). 

Valley replied to Tele-Broadcasters' Opposition on 
June 4, 1963 (R. 484-494), and stated that the coverage areas of 
KIVA and Tele-Broadcasters' proposed station in El Centro were not 
comparable, i.e., that KIVA served a larger area than would the 
proposed El Centro station, and that if KIVA were forced to cease 
operation, Yuma and other areas would be totally deprived of local 
television service with no substitute service being provided by 


Tele-Broadeasters (R. 484-485). 


By a Memorandum Opinion and Order released on August 1, 
1963 (Commissioner Cox dissenting) (R. 236-243), the Commission 
determined that Valley's factual allegations were insufficient to 
raise a public interest question, and denied Valley's petitions 
for reconsideration: (R. 239, para. 4). It also dismissed Valley's 
6/ See Clarksburg Publishing Co. v. Federal Communications 


Commission, 96 U.S. App. D.C. 2ll, 215-216, 225 F.2d 511, 515- 
516. 


a oe | 
| 


request for stay and its motion to consolidate on grounds of moot- 


ness. | 
| 


The Commission held that to warrant a hearing ona 
| 


petition for reconsideration filed under Section yos of the 
7/ 
Communications Act, 47 U.S.C. 405, a petitioner must make 


- |= 


3 nl | 3 
factual allegations at least as substantial as those which would 


warrant setting an application for hearing on a prejgrant objection 
/ 


filed under Section 309(d) of the Act, 47 U.S.C. 309 (a), TC.:.5 


allegations "sufficient to show. . . that a grant of the applica- 
thee 


tion would be prima facie inconsistent with” the public interest 


ea 


standard (R. 240, para. 7). It found that the facts upon which 
Valley relied were too inconclusive and generally st ted to con- 


stitute a showing that the grant of the El Centro applications 
ee 


| 
would be inconsistent with the Commission's previous findings that 


such grants would be in the public-int convenience, and 


necessity (R. 240, para. 7). The Commission recognized the 


difficulty involved in pleading specifie facts in support of an 


economic issue, but stated (R. 242, para. 10): 


" . . . to justify the delay and expense to the 
applicant of a post grant hearing, coupled with 
the necessary postponement of the operation of a 
station, the operation of which has already been 
found to be otherwise in the public interest, 
the petitioner must at least allege facts which 
are sufficiently specific and related to the 

| 


// Pertinent portions of §405 are set out in the Appendix, infra. 


8/ Pertinent portions of §309 are set out in the Appendix, infra. 


meee! 
economics of broadcasting and of the area which 

he proposes to serve, to raise a substantial 

question as to the ability of the area involved 

to support another broadcast station without loss 

or degradation of service to the public. ”9/ 

In reaching its decision, the Commission first noted 
that Valley had not exercised its right to object to the grants 
before they were made, and that it had made no attempt to show 
good reason for its late filing, as required by Section 1.84 (b) 
of the Commission's rules, 47 C.F.R. 1.84 (by (R. 238). The 
Commission found no ‘such compelling public interest question as 
would warrant it in ordering a hearing at that time on its own 
motion, pursuant to Section 1.84(c) (3) of the rules (R. 239), and 
went on to demonstrate that Valley's allegations did not meet even 
the ordinary standard of the Section 309(d) pre-grant objection 
procedure, let alone the more stringent requirement for invoking 
the Commission's discretion to set aside the grants on its own 


motion when Valley had neither come in timely nor given any reason 


for its failure to do so. 


93/ It may be noted here that the studies referred to by appellant 

in its brief (pp. 8, 9, 33-35) were not submitted to the Commission 
until September 9, 1963, after the decision in these cases and are 

not properly part of the record here. 


10/ See Appendix, infra, p. A-4. 
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SUMMARY OF ARGUMENT 


Ee 


The Commission properly determined that Valley's pleadings failed 
to comply with the requirements of Section 1.84(c) ef che Commission’ s 
Rules and Regulations, 47 CFR 1.84(c). Valley made nd attempt to show 
that the facts relied upon had developed subsequent to the El Centro 


grants or that reasonable diligence on its part would not have dis- 


closed the facts prior to the time the Commission granted the El Centro 
| 
applications. Moreover, no compelling public interest reason was ad- 


vanced by Valley which would require the Commission, sua sponte, to 
order an evidentiary hearing. 

Section 1.84(c) is a reasonable exercise of the Commission’ s 
authority to promulgate rules governing rehearings. dedeton 40S of 


the Communications Act, 47 U.S.C. 405; Kentucky Broadcasting Corp. 
v. Federal Communications Commission, 84 U.S. App. D.C. 383, 174 F. 


FI 


2d 38. Section 405 clearly indicates that petitions for reconsidera- 


tion, when not preceded by pleadings filed under Section 309(d) of 
the Act, 47 U.S.C. 309(d), which specifically paoutdde for filing pre- 
grant objections to applications, shall comply with the conditions 
articulated in Section 1.84(c) of the Commission's Rules. 

Valley presented no reason for its failure to avail itself of 


the remedy afforded by Section 309(d) of the Communications Act. 


The Commission was fully justified in rejecting Valley's late demand 


for an evidentiary hearing. Section 405 of the Communications Act; 


Colorado Radio Corp. v. Federal Communications Commission, 73 U.S. App. 


D.C. 225, 118 F.2d 24. This action was well within the agency's 


eee ee 
discretion in dealing with petitions for reconsideration. United 
States v. Pierce Auto Lines, 327 U.S. 515. 
riz 

Valley*s pleadings not only failed to meet any of the standards 
of Section 1.84(c) of the Rules for petitions for reconsideration, but, 
as the Commission held, they failed to present a substantial and ma- 
terial question of fact which would have warranted a hearing under 
Section 309(d) of the Act. Valley thus failed to present matters 
which would have required an evidentiary hearing under the statutory 
provision which accords the Commission less discretion than does Sec- 
tion 405. 

An objecting party, seeking to afford himself of the remedy 
provided by Section 309(d), is required to present a substantial and 
thorough showing of matters of public concern. Competitive economic 


injury to an existing licensee is not a sufficient reason for deny- 


ing an application for a new broadcast station, unless the public 


interest is also adversely affected. Federal Communications Com- 
mission v. Sanders Brothers Radio Station, 309 U.S. 470; Carroll 
Broadcasting Co. v. Federal Communications Commission, 103 U.S. App. 
D.C. 346, 258 F.2d 440. No substantial showing of public injury 
was made here. 

Valley*s claim of inadequate revenues in the Yuma-El Centro 
area was unsupported by any concrete factual showing. Nor did it 
substantiate its claim of present financial instability. The facts 


submitted showed increasing profits, with a simultaneous decrease in 


= | 


California revenues. Valley failed to show the relationship and im- 
portance of the California revenues to its total operating income. These 
considerations, together with uncontroverted allegations by Tele- 
Broadcasters showing the Yuma-El Centro area to be economically healthy 
made it impossible to find that there was a strong Likelihood of a 
loss or degradation of service if the new El Centro stations should 
be authorized. 

Valley can not now in its brief supplement the material in the 
record with economic and engineering reports which slope not presented 
to the Commission. United States v. Tucker Truck dee 344 U.S. 33. 


Nor does the Commission's decision here constitute an arbitrary de- 


parture from previous policy in ruling on similar allegations. Although 


the Commission is not bound by the rules of stare decisis in any event, 


Federal Communications Commission v. WOKO, Inc., 329 U.S. 2233; Kentucky 


Broadcasting Corp., 84 U.S. App. D.C. 383, 174 F.2d 38 Valley has failed 


| 
to demonstrate that the Commission has dealt differently with it than 


with other parties presenting the same facts. | 
| 


Because Valley would not have been entitled to a hearing had it 
timely filed a petition to deny under Section 309(d)}, it cannot be 
said to have raised such overwhelming and compelling public interest 


considerations that the Commission abused its discretion under Section 


405 of the Communications Act in denying Valley's petition for re- 


| 
consideration. The Commission's action was a reasonable exercise of 
| 


its discretion. 


Plies 


ARGUMENT 


I. VALLEY'tS PLEADING WAS PROPERLY REJECTED 
FOR FAILURE TO MEET THE REQUIREMENTS OF 
SECTION 1.84(c) OF THE COMMISSION'S RULES 
AND REGULATIONS. 


Section 1.84(c) of the Commission's Rules and Regulations, 
i: 
4u7 CFR 1.84(c), provides that, except for unusual circumstances, 


petitions for reconsideration may not rely for the first time upon 


matter previously available but not presented. The Commission de- 
12/ 
termined that Valley's petitions for reconsideration failed to 


comply with the requirements of Section 1.84(c), since Valley made 
no attempt to show that the facts relied upon had developed after 
the grants were made or that reasonable diligence on Valley's part 
would not have disclosed the facts prior to the time the Commission 
granted the applications (R. 238). The Commission also found no 
compelling public interest reason to set aside the grants and hold 


a hearing despite Valley's failure to comply with the rule. We 


Ti/ Section 1.84(c), set forth in full in the Appendix, infra, 
D.Ay, provides that if a petition for reconsideration relies upon 
"facts which have not previously been presented to the Commission” 
it "will be granted only under the following circumstances: 
(1) The facts relied on relate to events which have 
occurred or circumstances which have changed since the 
last opportunity to present such matters; 
(2) The facts relied on were unknown to petitioner until 
after his last opportunity to present such matters; 
and he could not through the exercise of ordinary diligence 
have learned of the facts in question prior to such op- 
portunity; or 
(3) The Commission or the designated authority determines 
that consideration of the facts relied on is required in 
the public interest.” 
12/ The two petitions were almost identically worded, and will be 
treated as one hereafter. 


SES 
shall show that the rule is a reasonable exercise of the Commission’s 
authority to make rules governing rehearings, that Valley did not 


| 
meet its terms and, in Point II, infra, that Valley obviously pre- 
sented no special ground for invocation of the Commission's dis- 
| 


eretion, in the light of its failure to raise questions which would 
have warranted a hearing if presented in timely fashion. 


Section 405 of the Communications Act, 47 uls.c. 405, pro- 


vides for rehearing of all Commission orders, whether made in or 


out of an evidentiary hearing, solely in the Commission's discretion. 


It states that, “Rehearing shall be governed by such general rules 
| 
as the Commission may establish, except that no evidence other than 


: Q - . - | s 
newly discovered evidence, evidence which has become available only 
| 


since the original taking of evidence, or evidence which the Commis- 


sion or designated authority within the Commissien ‘believes should 


have been taken in the original proceeding shall be taken on any re- 
| 

hearing”. This provision establishes the eriteria which the Com- 
| 

mission has essentially restated in Section 1.84 (c) of the rules. 


Section 1.84(e) is clearly a valid impiementation dé the statute. 
| 
Kentucky Broadcasting Corp. v. Federal Communications Commission, 84 
13/ 
U.S. App. D.C. 383, 174 F.2d 383 see also Guinan |v. Federal Com- 


713/ In the Kentucky Broadcasting case the Commission denied a peti- 
tion for rehearing on the ground that the petitioner did not comply 
with Section 1.84(c) (2) (then Section 1.893(a)) of the Commission’ s 
Rules. At that time, Section 405 of the Communications Act did not 
contain the provision, enacted in 1952, relating to the admissibility 
of new evidence. See Public Law 82-554, approved July 16% T952:, 

66 Stat. 720. In affirming, this Court relied solely on the Com- 
mission's rule. | 


-16- 

munications Commission, lll U.S. App. D.C. 371, 297 F.2d 782. 

While Section 405 reads primarily in terms of cases where 
an evidentiary hearing has been held, it clearly applies as well 
to orders made without hearing, since it covers "an order, deci- 
sion, report, or action . . . made or taken in any proceeding.” 
And, of course, it works no injustice or hardship in non-hearing 
cases, since Congress has specifically provided an avenue for 
objections to a pending application to be made prior to Commission 
action. 

Prior to 1960, the Communications Act made no specific 


reference to a right to file formal pre-grant objections. Dis- 


14/ 
satisfaction with a: post-grant protest procedure adopted in 1952, 


and applicable only where grants had been made without hearing, 

moved Congress in 1960 to amend the Communications Act to provide 

for pre-grant petitions to deny in Section 309(d), 47 U.S.C. as 
Proponents of this new section advocated a procedure whereby all ob- 
jections to a grant would be brought to the Commission's attention 
prior to any Commission action on the application. See Hearings on 
Communications Act Amendments of 1960, before Subcommittee of the 

House Committee on Interstate and Foreign Commerce, 86th Cong., 2nd 
Sess., pp. 95, 131,:135. The House Committee on Interstate and 


Foreign Commerce, in reporting out this amendment stated: 


| | . The Committee wishes to make clear that, in 


14/7 The former Section 309(c) of the Act, 47 U.S.C. (1958 ed.) 
309(c), Public Law 82-554 was approved July 16, 1952, 66 Stat. 711. 
This section was subsequently amended and approved on March 26, 

1954, 68 Stat. 35, and on January 20, 1956, 70 Stat. 3. 

15/ See Public Law 86-752, approved September 13, 1960, 74 Stat. 889. 


alo kas 


any situation where a petition to deny could have 

been filed by a party in interest prior to grant, the 
normal standards with respect to petitions for rehear- 
ing will apply, so that (1) no matter may be raised in 
a petition for rehearing which could have been raised 
with diligence by a petition to deny and (2) | any matter 
that was raised in a petition to deny and disposed of 
by the Commission need not be considered or discussed 
in detail if it is raised again.” (Emphasis added) 

H, Rept. No. 1800, 86th Cong., 2d Sess., p./ 14. 

See also S. Rept. No. 690, 86th Cong., lst Sess., pp. 
2-4. 


Congress thus clearly indicated its concurrence with ithe Commission’ s 


requirement that pleadings filed under Section 405 when not preceded 


by pleadings filed under Section 309(d) fulfill the conditions speci- 


| 
fied in 47 CFR 1.84(c). 


Valley did not file a pre-grant objection to leither the 


| 
Telebroadeasters cr the KXO-TV application. The petitions for re- 


consideration made no attempt to demonstrate that the matters which 
| 


Valley was bringing to the Commission's attenticn for the first time 


were either newly arisen or newly discovered. in shart, no reason 
was given for Valley’s failure to avail itself of the remedy afforded 
by Section 309(d). This being so, the Cummission wad fully justi- 
fied in rejecting the late demand for an evidentiary hearing. Sec- 
tion 405 of the Comminications Act; Colorado Radio Cdrp. v. Federal 


i. hE Fe St, 
26. The action was well within the agency’s discretion in dealing 


with petitions for reconsideration. United States v. Pierce Auto 


Communications Commission, 73 U.S. App. D.C. 225, 227 


Lines, 327 U.S. 515; Interstate Commerce Commission v. City of Jersey 
| 


City, 322 U.S. 


— 


Peak vars 


VALLEY FAILED TO PRESENT A SUBSTANTIAL 
AND MATERIAL QUESTION OF FACT WARRANTING 
A HEARING, AND THUS CLEARLY FAILED TO 
INVOKE THE COMMISSION'S DISCRETION UNDER 


SECTION 1.84(c) OF THE RULES. 


As we have mentioned in Point I, Section 1.84(c) of the 
Commission's Rules also provides, in subsection 1.84(c) (3), that 
the Commission will grant reconsideration despite a petitioner's 


failure to meet the particular requirements of the rule if the Com- 
16/ 
mission deems the matter important enough to the public interest. 


The Commission found here that Valley had not alleged facts which 
would have warranted a hearing if presented in timely fashion in a 
petition to deny filed pursuant to Section 309(d) of the Act. (R. 
240, para. 7). A fortiori, Valley can claim no abuse of discretion 
under Section 1.84. (c) (3) of the Rules, which requires a stronger 


showing before the! Commission will set aside a grant on reconsidera- 
17/ 
tion. 


16/ See Appendix, infra, p. A-4. 
17/ Section 1.84(c) (3) states that a petition for reconsideration 
will be granted if the Commission determines that consideration of 
the facts relied upon is required in the public interest. Read in 
conjunction with the other parts of Section 1.84(¢c), which require 

a showing of new or newly discovered facts, it is clear that Section 
1.84(c) (3) pertains only to matters so significant and important 
that the public interest clearly requires the Commission to consider 
them, despite the lateness of their presentation and the absence of 
good cause for the late presentation. Since innumerable questions 
and issues may be raised in a petition for reconsideration which, 

if presented in a pre-grant petition to deny would present "sub- 
stantial and material questions of fact” necessitating resolution 

by hearing, the section would be meaningless if it contemplated no 
higher standard. These questions clearly may not be of such con- 
sequence as to warrant reopening a proceeding already concluded, or 
setting aside a grant already made. See Colorado Radio Corp. v. 
Federal Communications Commission, 73 U.S. App. D.C. 225, 118 F.2d 
24. 


= TO) = 
Section 309(d) (2), 47 U.S.C. 309(d) (2) (see Appendix, infra, 
p. A-1) provides that when a pre-grant petition to deny is filed, 


the Commission shall designate the application before it for hearing 
| 
| 

"T£ a substantial and material question of fact is 

presented or if the Commission for any reagon is 

unable to find that grant of the application would 

be consistent with . . .[the public interest 

standard of Section 309(a)].” | 


only: 


| 
This determinaiion is to be made upon the basis of the petition, which 


| 
must “contain specific allegations of fact sufficient to show. 
| 


that a grant of the application would be prima facie! inconsistent 
with" Section 309(a) (containing the public interest standard), and 
upon any reply filed by the applicant. Section 309(d) (1). Allega- 


tions of fact must "be supported by affidavit of a person or persons 


with personal knowledge thereof.“ Section 309 (d) (1), 
i 
Petitions to deny filed under Section 309(d) were expected 
| 
by Congress to make: 
ta substantially stronger showing of greater proba- 
tive value than is now [was] necessary in| the case 
of a post grant protest. The allegation of ulti- 
mate, conclusionary facts or mere general! allega- 
tions on information and belief, supported by 
generalized affidavits, as is now [was] possible 
with protests, are not sufficient.” 18/ S. Rept. 
No. 690, 86th Cong., lst Sess., p. 3. 


18/ The post-grant protest referred to was that provided for in the 
then Section 309(c) (see Appendix, infra, p. A-3), which (unlike 
Section 405) was applicable only to grants made without hearing, and 
which (again unlike Section 405) gave the Commission little discre- 
tion. See Federal Broadcasting System, Inc. v. Federal Communications 
Commission, 96 U.S. App. D.C. 260, 263, 225 F.2d 560, 563, cert. 
denied, 350 U.S. 923 holding that what was required of a protest under 
Section 309(c) was "merely an articulated statement jof some fact or 
(cont'd) 


The Commission is to “be guided by rules applicable to a motion for 
summary judgment rather than, as under the present protest procedure, 
to a demurrer.” S. Rept. No. 690, 86th Cong., lst Sess., p. 4. 

While the precise distinction between the nature of the 
showing to be made under Section 309(d) and the showing formerly 
required under the repealed protest procedure of Section 309(c) may 
not be entirely clear, it is clear, however, that Congress intended 
a hearing to be held upon the demand of an objecting party only where 
a substantial and convincing showing is made. The Commission properly 
held that Valley had not met the requirements of Section 309(d). 

Valley urges that the denial of its petition for failing 
to raise a substantial question of economic injury affecting the public 
interest, was erroneous, and established new standards of pleading 
contrary to law and precedent. Specifically, it claims that its al- 
legations of economic injury were as complete as those pleaded by other 
petitioners in prior cases where the Commission had designated hearings 
on economic injury issues. (App. Br. 16-28). Valley has failed to 
show, however, that the actions appealed here were inconsistent with 
the governing law. 

18/7 (cont'd) situation which would tend to show, if established 

at a hearing, that the grant of the license contravened public in- 
terest, convenience, and necessity, or that the licensee was tech- 
nically or financially unqualified, contrary to the Commission's 
initial finding.” The wording of Section 309(c) ws changed some- 
what in a subsequent revision in 1956, 70 Stat. 3, at which time 
Congress also added a clause permitting denial of a requested hearing 


if, after oral argument, the Commission found that the facts alleged, 
even if true, presented no grounds for setting aside the grant. 


= ae ae 


It is well settled that economic injury to an existing 
licensee is not a ground for denial of a new, competing broadcast 


| 
application, unless there is resultant harm to the public interest. 
| 


Federal Communications Commission v. Sanders Brothers Radio Station, 


309 U.S. 470. See also Carroll Broadcasting Co. v. Federal Communi- 
| 
| 


cations Commission, 103 U.S. App. D.C. 346, 349, 258 F.2d 440, 4u3, 


where this Court stated that “economic injury to an existing station 
) : & > 
| 


while not in and of itself a matter of mdment, becomes important when 


on the facts it spells diminution or destruction of service.” The 
| 


question here is whether the Commission correctly held that Valley's 


pleading failed to raise a substantial question of publite injury from 
the grants to Tele-Broadcasters and KXO-TV. 

Valley suggests ‘App. Br. 22-24) that the standard of Section 
309(d), let alone any more rigorous requirement under Section 405 of 


the Act, could not be imposed here, because this Court has already held 
in the Carroll case, supra, that the Commission should afford an existing 
licensee an opportunity to present his proof "when an ‘existing licensee 


offers to prove that the economic effect of another station would be 


detrimental to the public interest." (103 U.S. App. Dace at 349, 258 
| 
F.2d at 443). But Carroll did not involve the question presented here 


of the type of showing which will warrant designating |an application 
| 


for hearing. In Carroll there had been a full hearing and evidence 


had been taken on the economic injury issue; the Commission had then 


refused to accord it any legal significance. The issue on appeal, 


accordingly, was the broad one of whether competitive economic in- 

jury which affects service to the public is a relevant public interest 

factor. In this context, the quotation from the Court's opinion upon 

which Valley relies does not have the significance Valley would give it. 
There is no reason flowing from either the terms of the 

statute or logic to treat allegations of public injury arising out 


of economic competition differently from allegatior$ of other relevant 


public interest factors. The standard of Section 309(d) applied here 


by the Commission accords with the statute. See Capitol Broadcasting 


Co. v. Federal Communications Commission, U.S. App. D.C. 


= — 


F.2d ____ (decided August 29, 1963. This opinion refers to Section 
309(e) of the Act, which repeats the language of Section 309(d) with 
respect to a “substantial and material question of fact."); Hudson 
Valley Broadcasting Corp. v. Federal Communications Commission, __ 
WLS. Apps Die 2, 320 -Fs2d (723: 

Valley did not suggest that Tele-Broadcasters or KXO-TV 
were not qualified as applicants, that the applications were not in 
compliance with the Commission's rules, or that there was any reason 
to believe them not to be in the public interest beyond the claim 
of an inadequate economic base. This claim was carefully considered 
by the Commission, and was properly found not to raise a matter of 
substantial consequence necessitating a full evidentiary hearing. 


As the Commission found (R. 241), Valley's allegations in 


sum were that it serves areas outside the predicted service contours 


| 
| 
| 
of either El Centro grantee; that Valley had been operating at a 


loss until 1960, but that since that time, it has been profitable; 
that Valley has already lost one of its two network affiliations (ABC) 
to Tele-Broadeasters; that Valley is still in an unstable financial 


position; that a large though decreasing portion of its revenue is 
derived from sales in El Centro; and that Valley has never been able 
to obtain revenue from El Centro equal to the amount anticipated as 
first year revenue by either of the El Centro ee ie It is upon 


this sparse factual showing that Valley seeks to support its postion 


that the proposed operation of the El Centro stations will result 


in the degradation and/or cessation of all local service in the Yuma- 
El Centro area. 
However, while Valley claims that there is inadequate revenue 


| 
in the area to support additional television facilities, it submitted 


no facts which, if proven at a hearing, would substantiate the claim. 


Thus, Valley failed, as the Commission noted (R. 241) , ito show that: 


™ | | Yuma and El Centro are in fact one market; 

that KIVA's economic position is so unstable as to 

be unable to withstand a short term decrease in 

revenue or, in the alternative, that the expected 

revenue loss to KIVA will be of so permanent and 

sizeable a nature as to force KIVA to cease! opera- 

| 

a 
19/ Appellant states (App. Br. 16) that its petition for recon- 
sideration contained the following allegations: “that! its sta- 
tion is the only one within its coverage area, which includes 
both Yuma and El Centro; that with its full-power facilities, 
triple network affiliation. . .and other advantages,; it is in 
a position completely to exploit the revenue potential! within 
its coverage area; that it does in fact so exploit it to the best 
of its ability.” We have been unable to find these allegations 
in the petition for reconsideration. 


SOUS 


tion; that KIVA has knowledge that specific advertisers 
plan to shift their advertising to the new stations; or 
that business conditions in Yuma and El Centro are such 
that no new advertisers can be expected to appear to 
replace those which have been lost.” 


Valley made no effort to state or estimate the total re- 
venues available to television stations in the areas concerned, to 


indicate whether or not it was already fully serving those who 


might be expected to support additional stations, or to take account 


of the fact that Valley is not an El Centro station, and that addi- 
+jonal local revenues from time sales could be generated by the 

El Centro grantees whose service areas extend further into the 
Imperial Valley than does Valley's. 

Furthermore, Valley offered no facts to substantiate its 
claim that its present financial position is so unstable as to cause 
it to be unable to withstand any decrease in revenue. In fact, the 
facts adduced by Valley show increasing profits with a simultaneous 
decrease in revenues derived from California sales. While approxi- 
mately 48% of its local revenues were derived from California in 
1961, in 1962, the year of greatest profit, only approximately 38% 
of its local revenue was obtained from California (R. 239). Valley 
did not submit current revenue figures for the fiscal year ending 
March 31, 1963, which would have indicated whether this trend was 
continuing. Valley also failed to show regional, network and 
national revenue figures which make up its gross broadcasting 


revenues. 


25 - 
| 
In the light of Valley's steadily increasing profits, 
its decreasing dependence upon California revenues , its failure 
to allege the importance of these revenues to its total operating 
income, and the undisputed allegations of Tal ectrosacasvens (R. 240, 
para. 6) demonstrating that the revenue potential of the area was 


20/ | 
on the rise, the Commission correctly ruled (R. 240) that "The 


P ere 
facts alleged by Valley are insufficient to support: th[ese] con- 
| 


clusions.” 

It should be noted, finally, that aside from the general 
claim of inadequate revenue potential, Valley made nto particularized 
allegations with respect to any degradation of its programming which 
might be expected in the event all of the proposed gtations should 
continue to operate. Resulting inadequacy of service would be im- 
portant, Federal Communications Commission Viz Sanders Brothers 
Radio Station, 309 U.S. 470, 476, but it was not spelled out. 

Valley's pleading, we believe, may be fairly characterized 
as suggesting public injury, rather than alleging facts from which 
it might reasonably be forecast. Valley's brief igi abtempte (App. 
Br. pp. 8-9, 19-20, 33-35) to supplement the material presented to 
the Commission with an economic report (The Barnes Resort and an 


engineering study (the Head Report) which were attached by Valley 


to its Motion For Stay in this Court (App. Br. pp. 8+9), but which 


20/ Under Section 309(d), the Commission properly considered 
Tele-Broadcasters counter allegations, which did not! ‘raise 

an issue of fact, but rather showed relevant matters | mot mentioned 
by Valley. 


had not been submitted to the Commission either in connection with 
the Tele-Broadcasters or KXO-TV applications or, indeed, at the 
time the Commission ruled on Valley's petitions for reconsideration 
of these grants. The Commission's decision was released on August 15 
1963 (R. 243). The Barnes Report is dated September 5, 1963. The 
Head Report is dated September 6, 1963. They were not before the 
Commission and are not relevant here. Communications.Act, Section 
405, 47 U.S.C. 405; United States v. Tucker Truck Lines, 344 U.S. 33. 
We feel we must also point out that the additional material with 
which the Commission supplemented the record in this Court upon 
Valley's motion, and which is referred to in Valley's brief at page 
9, is not the Barnes and Head reports summarized by Valley on pages 
8 and 9 of its Ore tas 

Appellant relies on a series of Commission decisions sub- 
sequent to this Court’s decision in Carroll Broadcasting Co. v. 
Federal Communications Commission, 103 U.S. App. D.C. 346, 258 F.2d 
u40, as indicating that the Commission has suddenly imposed a higher 


22/ 
standard for pleading economic injury issues (App. Br. 25-26). 


2 

21/ The fact that the Barnes and Head reports were not before the 
Commission when it acted is important. It is also a fact with 
respect to which Valley's brief is not entirely clear. 

22/ Appellant primarily relies on the following cases: Martin 
Karig, 19 Pike & Fischer, R.R. 1084; Haggard and Rogers, 24 Pike 
& Fischer, R.R. 670; Bigbee Broadcasting Co., 24 Pike & Fischer, 
R.R. 497; Geoffrey A. Lapping, 23 Pike & Fischer, R.R. 919; John 
Self, 24 Pike & Fischer, R.R. 1177; Rhinelander Television and 
Cable Corp., 24 Pike & Fischer, R.R. 1183. 


7 ty ae 


| 
Appellant acknowledges (App. Br. 27), as it must, that the rule 


of stare decisis is not applicable. Federal Communications Commis- 
sion v. WOKO, Inc., 329 U.S. 223, 227-228; Kentucky Broadcasting 


Corp. v. Federal Communications Commission. 84 U.S. App: D.C. 383, 385, 


174 F.2d 38, 40. And, in this field particularly, where each pleading 
must be judged on its own contents in the context of aiffering economic 
situations, it is extremely difficult to make valid comparisons. In 
any event, we do not believe there has been any arbitrary departure 
from a fixed policy. A brief discussion of the cases relied upon 
by Valley, all of which were in the standard broadcast (aM) field, 
will make this clear. | 

In Martin Karig, 19 Pike & Fischer, R.R. L084, the Commis- 


sion had already designated the application for hearing and was merely 
enlarging the issues, a situation where less rigorous pleading stan- 
dards can reasonably be applied as a matter of discretion. Moreover, 
the two communities were geographically adjacent, and nent was a 
detailed showing that both communities were very much economically 
dependent upon one another. Furthermore, as the saotadion from the 
Commission's opinion at p. 17 of Valley's brief shave, jhe Commission 
was given estimates of gross potential revenue in the dommunities 
involved, and the revenue the petitioner estimated it reeded to “break 
even." Haggard and Rogers, 24 Pike & Fischer, R.R. 670, concerned 

an existing licensee's petition to deny the grant of another standard 


broadcast (AM) station in a community some 9 miles away from its studio. 


The licensee that claimed it had been a loss operation, and was being 


IB 


operated at reduced hours with a skeleton staff. The area was economic- 


ally depressed and one of declining population. (The areas involved 
here are increasing in population). Bigbee Broadcasting Co., 24 Pike & 
Fischer, R.R. 497, involved the grant of another AM station in the 
same community, a city of less than 8,000 inhabitants, 50% of whom 
had substandard incomes, and a city in which at least 7 other stations 
competed for advertising revenues. The objecting station had minimal 
profits, and referred to certain program curtailment it expected. 

In John Self. 24 Pike & Fischer, R.R. 1177, the objecting AM station 
was in a tiny community of just over 1,900. The petitioner showed 
that the area had incurred a population loss and that the Department 
of Commerce had designated it as a redevelopment area; in addition, 

it cited declining revenues, in contrast to Valley's increasingly 
profitable operation. 

Geoffrey A. Lapping, 23 Pike & Fischer, R.R. 919, also 
involved the objection of an existing AM station to a new grant in 
the same community of approximately 6,000 people. A showing was 
made that a prior owner of the station did not make a profit, and 
that the station was at most a marginal operation. It is also note- 
worthy that a hearing on the application was required in any event 
on other issues. Finally, Rhinelander Television and Cable Corp. 
2u Pike & Fischer, R.R. 1183, is also factually distinguishable 
from this case. Allegations that a community of approximately 


8,800 people would not support a second station in the same community 
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because it had been designated in need of assistance/!under the 
| 
United States Redevelopment Act, along with other allegations not 


mentioned in the Commission's opinion, sufficed to raise an econ- 


omic injury issue for hearing. | 


Although Valley contends that the Commission has im- 
posed on it a higher standard of pleading under Section 309 (d) 


than it has required of parties in the cases just digcussed we 
| 
think it clear that the other decisions, which do not announce 


any different standard, were merely thought by the Commission to 
23/ | 
differ on their facts. In addition, these decisions obviously 


did not all attempt an itemization of the allegations upon which 
they rested. At least in the absence of a clear showing of ar- 


bitrary action, the question is whether the facts belfore the Com- 
| 


mission in this case supported its decision. No such showing of 


arbitrary action has been made. Of course, it may be noted, the 
Commission's rejection here of Valley’s demand for an economic 
injury issue was not the first such decision. 


Cities Broadcasting Co., 24 Pike & Fischer, R.R. 691i, where a 


petitioner also sought unsuccessfully to raise an economic issue 
| 


for the first time on a petition for reconsideration, and KTBS, Inc., 


25 Pike & Fischer, R.R. 301. | 


23/ As Commissioner Loevinger has stated these cases stand only 
for the proposition that the facts recited in them were deemed 
sufficient to raise the Carroll issue in the setting of each 
case. See separate concurring statement in Missouri-Illinois 
Broadcasting Co., 1 Pike & Fischer, R.R. 2d ll. | 


=. (30s 

Since, as we have shown, Valley would not have been entitled 
to a hearing if it had timely filed a petition to deny under Section 
309(da), it clearly cannot be said to have raised such compelling public 
interest considerations that the Commission abused its discretion 
under Section 1.84(c)'(3) of the Rules in rejecting the petitions for 
reconsideration. The proper standard of review is the reasonableness 
of the Commission's denial of reconsideration under Section 405 of 
the Act. In testing Valley's pleadings under the provisions of Section 
309(d) of the Act, the Commission gave Valley more than it was entitled 
to, and still found its objections inadequate. Valley, which concededly 
failed to bring itself within Sections 1.84(c) (1) or (2) of the Rules, 
has not raised such important public interest questions that denial 


of a hearing under Section 1.84(c) (3) constituted a reversible abuse 
2u/ 
of discretion. 


24/ We do not believe that Point II of Valley's brief (pp. 28-36) 
warrants extended comment. In addition to relying upon material 
which it states (Br. 33-35) “was also available,” but which was 

not presented to the Commission, Valley urges that it was reversi- 
ble error for the Commission not to order a hearing on its own 
motion, whatever the merits of Valley's pleadings. But the Commis- 
sion found that no substantial question was presented, and Valley's 
eases hold no more than that an agency cannot refuse for a purely 
technical reason to consider whether a substantial question has been 
presented for further consideration, Michigan Consolidated Gas Co. 
v. Federal Power Commission, 108 U.S. App. D.C. 409, 429, 283 F.2d 
204, 229, cert. den. 364 U.S. 913, and that, if a question for hear- 
ing has been raised under the particular statutory standard, the 
agency must pursue the question's full scope, Clarksburg Pub. Co. v.- 
Federal Communications Commission, 96 U.S. App. D.C. 211, 225 F.2d 


Sil. (cont* d) 


SB 


CONCLUSION | 


For the foregoing reasons, the Commission's decision should 


be affirmed. 


Respectfully submitted, 


MAX D. PAGLIN, 
General Counsel, 


DANIEL R. OHLBAUM, 
Associate General Counsel, 


HOWARD JAY BRAUN. 
Counsel. 


Federal Communications 


November 29, 1963 


24/ (cont'd) No case has been cited, and we know of none, that stands 
for the proposition that it is reversible error for an agency not to 

go on to a further investigation on its own motion where the facts 
before it do not present a substantial question, and thus do not war- 
rant further treatment under a specific statutory provision prescribing 
the agency's course of action. As we have pointed out above, Valley's 
pleadings, since they did not even meet the requirement of Section 
309(d) of the Act that a substantial question be raised, cannot be 

said to have raised any question calling for the exercise of the Com- 
mission's discretion under Section 405 of the Act to determine whether 
matters of such importance had been raised that reconsideration was 
warranted despite the lateness of the presentation. 

| 
| 
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APPENDIX 


| 
STATUTES AND RULES INVOLVED 


Communications Act of 1934, as amended (47 U.S.C, 151 ‘et seq.). 
Section 309(d)(1) Any party in interest may file with the Commis- 
sion a petition to deny any application (whether as originally 
filed or as amended) to which subsection (b) of this section 
applies at any time prior to the day of Commission grant thereof 
without hearing or the day of formal designation thereof for 
hearing; except that with respect to any classification of ap- 
plications, the Commission from time to time by rule may specify 
a shorter period (no less than thirty days following the issuance 
of public notice by the Commission of the acceptance for filing 
of such application or of any substantial amendment thereof) , 
which shorter period shall be reasonably related to the time 
when the applications would normally be reached for processing. 
The petitioner shall serve a copy of such petition on the ap- 
plicant. The petition shall contain specific allegations of 
fact sufficient to show that the petitioner is a party in 
interest and that a grant of the application would be prima 
facie inconsistent with subsection (a). Such allegations of 
fact shall, except for those of which official notice may be 
taken, be supported by affidavit of a person or persons with 
personal knowledge thereof. The applicant shall be given the 
opportunity to file a reply in which allegations of fact or 
denials thereof shall similarly be supported by affidavit. 

(2) If the Commission finds on the basis of the application, 
the pleadings filed, or other matters which it may officially 
notice that there are no substantial and material questions of 
fact and that a grant of the application would be !consistent 
with subsection (a), it shall make the grant, deny the petition, 
and issue a concise statement of the reasons for denying the 
petition, which statement shall dispose of all substantial 
issues raised by the petition. If a substantial and material 
question of fact is presented or if the Commission for any 
reason is unable to find that grant of the application would 

be consistent with subsection (a), it shall proceed as provided 
in subsection (e). 
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Section 405. After an order, decision, report, or action has been made 
or taken in any proceeding by the Commission, or by any designated author- 
ity within the Commission pursuant to a delegation under section 5(d) (1), 
any party thereto, or any other person aggrieved or whose interests are 
adversely affected thereby, may petition for rehearing only to the author- 
ity making or taking the order, decision, report, or action; and it shall 
be lawful for such authority, whether it be the Commission or other 
authority designated under section 5(d)(1), in its discretion, to grant 
such a rehearing if! sufficient reason therefor be made to appear. A 
petition for rehearing must be filed within thirty days from the date 
upon which public notice is given of the order, decision, report, or 
action complained of. No such application shall excuse any person from 
complying with or obeying any order, decision, report, or action of the 
Commission, or operate in any manner to stay or postpone the enforce- 
ment thereof, without the special order of the Commission. The filing 
of a petition for rehearing shall not be a condition precedent to judi- 
cial review of any such order, decision, report, cr action, except where 
the party seeking such review (1) was not a party to the proceedings 
resulting in such order, decision, report, or action, or (2) relies on 
questions of fact or law upon which the Commission, or designated author- 
ity within the Commission, has been afforded no cpportunity to pass. 

The Commission, or designated authority within the Commission, shall 
enter an order, with a concise statement of the reasons therefor, deny- 
ing a petition for rehearing or granting such petition, in whole or in 
part, and ordering such further proceedings as may be appropriate: 
PROVIDED, That in any case where such petition relates to an instrument 
of authorization granted without a hearing, the Commission, or desig- 
nated authority within the Commission, shall take such action within . 
ninety days of the filing of such petition. Rehearing shall be governed 
by such general miles as the Commission may establish, except that no 
evidence other than newly discovered evidence, evidence which has be- 
come available only since the original taking of evidence, or evidence 
which the Commission or designated authority within the Commission be- 
lieves should have been taken in the original proceeding shall be taken 
on any rehearing. The time within which a petition for review mst be 
filed in a proceeding to which section 402(a) applies, or within which 
an appeal must be taken under section 402(b) in any case, shall be 
computed from the date upon which public notice is given of orders dis- 
posing of all petitions for rehearing filed with the Commission in 

such proceeding or case, but any order, decision, report, er action 

made or taken after such rehearing reversing, changing, or modifying 

the original order shall be subject to the same provisions with respect 
to rehearing as an original order. 
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Communications Act of 1934, as amended (47 U.S.C. 151 et seg. [1958 
ed.]). ie 


Section 309(c) When any instrument of authorization is granted 
by the Commission without a hearing as previded ih subsection 
(a) hereof, such grant shall remain subject to protest as here- 
inafter provided for a period of thirty days. During such 
thirty-day period any party in interest may file a protest under 
oath directed to such grant and request a hearing!on said appli- 
cation so granted. Any protest so filed shall be! served on the 
grantee, shall contain such allegations of fact as will show the 
protestant to be a party in interest, and shall specify with 
particularity the facts relied upon by the protestant as show- 
ing that the grant was improperly made or would otherwise not be 
in the public interest. The Commission shall, within thirty days 
of the filing of the protest, render a decision making findings 
as to the sufficiency of the protest in meeting the above re- 
quirements; and, where it so finds, shall designate the appli- 
cation for hearing upon issues relating to all matters specified 
in the protest as grounds for setting aside the grant, except 
with respect to such matters as to which the Commission, after 
affording protestant an opportunity for oral argument, finds, for 
reasons set forth in the decision, that, even if the facts alleged 
were to be proven, no grounds for setting aside the grant are 
presented. The Commission may in such decision redraft issues 
urged by the protestant in accordance with the fa¢ts or sub- 
stantive matters alleged in the protest, and may #lso specify in 
such decision that the application be set for hearing upon 

such further issues as it may prescribe, as well as whether it 
is adopting as its own any of the issues resulting from the 
matters specified in the protest. In any hearing|subsequently 
held upon such application issues specified by the Commission 
upon its own initiative or adopted by it shall beitried in the 
same manner provided in subsection (b) hereof, but with. respect 
to issues resulting from facts set forth in the protest and not 
adopted or specified by the Commission, on its own motion, both the 
burden of proceeding with the introduction of evidence and the 
burden of proof shall be upon the protestant. The hearing and 
determination of cases arising under this subsection shall be 
expedited by the Commission and pending hearing and decision 

the effective date of the Commission's action to which protest 
is made shall be postponed to the effective date of the Com- 
mission's decision after hearing, unless the authorization 
involved is necessary to the maintenance or conduct of an exist- 
ing service, or unless the Commission affirmatively finds for 
reasons set forth in the decision that the public!interest re- 
quires that the grant remain in effect, in which évent the 
Commission shall authorize the applicant to utilize the facili- 
ties or authorization in question pending the Commission's 
decision after hearing. i 


i 
i 
' 


t 
i 
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Rules and Regulations of the Federal Communications Commission 


Section 1.84(b), 47 CFR 1.84 (b): 


Except where the Commission has denied an application for review 
without specifying reasons therefor, any party to the proceeding, 
or any other person aggrieved or whose interests are adversely 
affected by any action taken by the Commission or by the desig- 
nated authority, may file a petition requesting reconsideration 
of the action taken. If the petition is filed by a person who is 
not a party to the proceeding, it shall state with particularity 
the manner in which he is aggrieved or his interests are adversely 
affected by the action taken, and shall show good reason why it 
was not possible for him to participate in the earlier stages of 
the proceeding. 


Section 1.84(c), 47 CFR 1.84 {(c): 


A petition for reconsideration which relies on facts which have 
not previously been presented to the Commission or to the desig- 
nated authority, as the case may be, will be granted only under 
the following circumstances: 


(1) The facts relied on relate to events which have 
occurred or circumstances which have changed since the 
last opportunity to present such matters; 


(2) The facts relied on were unknown to petitioner 
until after his last opportunity to present such matters, 
and he could not through the exercise of ordinary dili- 
gence have learned of the facts in question prior to such 
opportunity; or 


(3) The Commission or the designated authority de- 
termines that consideration of the facts relied on is 
required in the public interest. 
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REPLY BRIEF FOR APPELLANT 


The focal issue in this case, which the Commission attempts to 
sidestep, is whether or not the E] Centro- Yuma market can support an 
additional television station. If, as appellant contends, it cannot, the 
establishment of two new stations in El Centro would cause a degrada- 


tion and destruction of service to the public in that area. | 


2 
In making and reaffirming the new El Centro grants the Commission 


did not hold, nor doés it here contend, that the area can, in fact, support 
additional stations or that the destructive competition forecast by appellant 
would not result in a public injury. All the Commission held was that the 
public injury questions were raised too late, and by insufficient allegations, 
to merit further consideration. 

Appellant vigorously contends that its pleadings were timely and suf- 
ficient! Appellant further contends that even if they were not, these pro- 
cedural objections do not excuse the Commission from making grants only 
when they are in the public interest and that the grants in this case were 


made without considering all of the public interest questions involved. 


I. 
THE PUBLIC INTEREST 

Appellee apparently contends that since, in its view, appellant's peti- 
tions raising questions concerning the El Centro television grants can be 
denied on grounds that such petitions were untimely and insufficient, it fol- 
lows that the El Centro grants would serve the public interest, convenience 
and necessity. This argument would make appellant's private right to a 
hearing on its protest completely coextensive with the public right that 
grants only be made in the public interest. Neither logic nor law supports 
this contention. 

It has been held that a party, whose standing to prosecute an 
appeal flows from its right as ''a person aggrieved or whose interests 
are adversely affected" has standing only as a representative of the pub- 


lic interest? and that he is viewed as a private Attorney General’ or "as 


1 Since it did not appear from the stipulated issues that the timeliness of these 
pleadings was regarded as a pivotal question by appellee, appellant, in its main 
brief, emphasized the sufficiency thereof. In the second point of this reply brief, 
therefore, the question of timeliness will be stressed. 


2 Federal Communications Commission v. Sanders Bros. Radio Station, 309 U.S. 
470, 477; Scripps-Howard Radio v. Federal Communications Commission, 316 U.S. 
4, 14. 

3 Associated Industries v. Ickes, 134 F. 2d 694, 704 (2d Cir. 1943), reversed for 
other reasons, 320 U.S. 707. 


| 
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a kind of King's proctor." However, the sobicinicahon Act does not 
relegate the duty to vindicate the public interest solely to private parties 
or to adversary proceedings. The Commission itself is charged with the 
ultimate duty to grant an application only if it can make the positive finding, 
with or without the assistance of adversary proceedings and private parties' 
intervention, that the public interest would be served by its grant. (47 U.S. 
c. $309)? | 

The Supreme Court in Federal Communications Commission v. Potts- 
ville Broadcasting Co., 309 U.S. 134, maintained that the essential difference 
between the function of the courts and of the Commission is that the Com- 
munications Act is not a new code for the adjudication of private rights and 
interests. It is obvious, therefore, that the Commission cannot evade its 
responsibility to the public by pointing to the alleged failure of a private 
party to raise timely or sufficient objections to its grants, 

That the Congress did not intend to confine the Commission's deter - 
mination merely to matters set forth in the pleadings of parties is obvious 
in Section 309 of the Act. Section 309 (d)(2) provides: | 


If the Commission finds on the basis of the application, the 
pleadings filed, or other matters which it may officially notice 
that there are no substantial and material questions of fact and 
that a grant of the application would be consistent with subsec- 
tion (a) [i.e., the Commission shall find that the public interest, 
convenience, and necessity would be served by its grant], it shall 
make the grant, deny the petition, and issue a concise statement 
of the reasons for denying the petition, which statement shall 
dispose of all substantial issues raised by the petition. If a sub- 
stantial and material question of fact is presented or if the Com- 
mission for any reason is unable to find that grant of the applica- 
tion would be consistent with subsection (a), it shall proceed as 
provided in subsection (e) [i.e. designate the application for hearing]. 


ee 

1 Colorado Radio Corporation v. Federal Communications Commission, 73 App. 
D.C. 225, 118 F. 2d 24, 28 (D.C. Cir. 1941) (concurring opinion) . 

2 See, for instance, Suburban Broadcasters, 20 Pike & Fischer Radio Reg. 952, 
aff'd sub nom. Patrick Henry v. Federal Communications Commission, 112 U.S. 
App. D.C. 257, 302 F. 2d 191 (D.C. Cir. 1962), cert. den. 371 U.S. 821,where the 
Commission could not find that a grant of the application would serve the public 
interest (because applicant showed no earnest interest in serving the local com- 
munity) even though the applicant was found legally, financially and technically 
qualified and was found not to interfere with other operations. 


4 
After consideration of this section in Hudson Valley Broadcasting Cor- 


poration v. Federal Communications Commission, U.S. App. D.C.__, 
320 F. 2d 723, 727 (D.C. Cir. 1963), this Court concluded that "' ... to 
grant an application without a hearing, the Commission must find (1) 

no material issues of fact, and (2) no reason why the grant would not 
serve the public interest, convenience and necessity." The Commis- 
sion's erroneous findings in the instant case attempted only to fulfill 
the first, not the second obligation. The failure to make the requisite 
finding, in light of all the material presented by appellant herein and 
available to the Commission (regardless of whether it raised "material 
issues of fact"), that there was "no reason why the grant would not serve 
the public interest’ constituted reversible error. 

For example, the Commission did not find that destructive compe- 
tition inimical to the public interest would not follow the establishment 
of the new stations -- it merely held that appellant's pleadings were too 
late or too inarticulate to warrant a consideration of the que stion. It 
did not find that economic mutual exclusivity, requiring a hearing under 
Ashbacker Radio Corp. v. Federal Communications Commission, 326 
U.S. 327, is not raised by these applications (and by the additional appli- 
cation to establish a new station in Yuma). In fact, it did not even touch 
upon the Ashbacker problem, although its presence was indicated through- 
out petitioner's pleadings and was acknowledged by one of the El Centro 
permittees. 

Neither did the Commission find that the revenue estimates of the 
new permittees were reasonable, although their unrealistic nature was 
pointed out several times. There is no finding that the new permittees 


could obtain $257,000 in combined gross revenue during their first year 


of operation, so as to enable them to survive. 1 it is thus evident that 


the new grants were made without regard to possible competition 


t One of the El Centro permittees (KXO-TV) estimated it would earn $127,000 
during the first year while intervenor claimed it would obtain $130,000 in revenues 
during its first year of operation. A new station in Yuma, already in operation, 
plans to obtain $90,000 during its first year of operation. This new Yuma station 
operates, at least partially, within the service contour of the El Centro grantees. 


b) 


afforded to each other in a thin market. Such a piecemeal consideration 
of applications, in vacuo, would permit the establishment of an infinite 
number of stations on a revenue basis which would support but one, 
contrary to Carroll Broadcasting Co. v. Federal Gommunteations 
Commission, 103 U.S. App. D.C. 346, 258 F. 2d 440 (D.C. Cir. 1958). 


The reasonableness of the revenue estimates, upon which an 
applicant's showing of financial qualifications depends, was of great 
concern to the Commission in William L. Ross, 25 Pike & Fischer 
Radio Reg. 360 (1963). The existing station in that case chrefully 
avoided in its petition to deny an application for a new station any 
allegations which would have suggested a Carroll issue. Instead, it 
alleged that the market was so thin that a revenue estimate of the 
kind submitted by the new applicant was unrealistic and that, there- 
fore, the applicant's financial qualifications and its Likelihood of full- 
filling its promises were problematic. The Commission not only 
designated appropriate issues for hearing on these questions but, 
holding that financial ability is a matter of basic qualification, placed 


the burden of proof in the hearing on the applicant. 


In other cases, where the applications were designated for hear- 
ing on the Carroll issue, the Commission specified similar issues 
concerning reasonableness of estimated revenues and of financial 


qualifications! With the Carroll issue thus divorced from the Ross 


Z Bigbee Broadcasting Co., 24 Pike & Fischer Radio Reg. 497 (1962); Geoffrey 
A. Lapping, 23 Pike & Fischer Radio Reg. 919 (1962); Haggard &| Rogers, 24 Pike 
& Fischer Radio Reg. 670 (1962). 
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issue, a pleading which falls short of alleging the former may well plead a 
a prima facie case of the latter. In the instant case, however, the Com- 
mission disposed of neither. The Court, therefore, is in no position to 
know whether or not these public interest matters were considered by the 
Commission, or whether or not the findings thereon would support the 
conclusion drawn.! As this Court stated in Hudson Valley Broadcasting 
Corporation v. Federal Communications Commission, _U.S. App. 

D.C. _, 320 F. 2d'723, 727: "Since the Commission opinion does not 
even advert to [that] portion of the application, which portion raises 

clear public interest issues, this matter must be remanded to the Com- 


mission for appropriate action.” 


1 Cf. Securities & Exchange Commission v. Chenery Corp., 318 U.S. 80, 


94: "The Commission's action cannot be upheld merely because findings might 
have been made and considerations disclosed which would justify its order as 
an appropriate safeguard for the interests protected by the Act. There must 
be such a responsible finding.” (Quoted with approval in Hudson Valley Broad- 
casting Corporation v. Federal Communications Commission, __ U.S. App. 
D.C.__, 320 F. 2d 723 (1963)} See also Easton Pub. Co. v. Federal Communi- 
cations Commission, 85 U.S. App. D.C. 33, 175 F. 2d 344, 349: "It is not 

the Court's function to fashion from evidence the established facts, and from 
the facts the conclusion. The court looks at the conclusion found by the Com- 
mission merely to see that it falls within the perimeter of reason drawn by 
the findings; and at the findings to see that they have support of substance in 
the evidence." 


The Hudson Valley case, supra, also makes it clear that the Com- 
mission's finding of ''no material issues of fact" is by no means final, 
discretionary, or even dispositive of the protest where the Commission 
did not accept all the allegations of the parties but rather chose among 
them. In the instant case, there were factual disputes among the parties 
as to whether Yuma and El Centro, for the purposes of the proteet: are 
"one market" in the sense that a station in either would expect to draw 
upon both for economic support; whether El Centro can support new 
television facilities (appellant contending that it can support! no new 
ones, KXO-TV contending that it can support one and Tele-Broadcasters 
contending that it can support two); whether appellant's KIVA has, by 
aggressive salesmanship, exhausted all of the market potential; 1 
whether KIVA ‘~ an officient operatio.; whether KIVA's financial 
experience in the market is a good index of the market condition; 
whether the undisputed population increase coupled witha possibly 
decreasing per capita income reflects a healthy economy; whether the 
El Centro revenues are essential to KIVA's survival; whether the esti- 
mated revenue figures of the El Centro applicants were realistic; 
and whether the El Centro applications were mutually exclusive (appel- 


lant and KXO-TV, Inc. contending that they were and intervenor arguing 


that they were not). 


x Appellee's brief states (Br. 23, Note 19) that it has been unable to find the 
allegation concerning KIVA's efficient exploitation of the complete revenue poten- 
tial. Its attention is called to this statement (which follows a lengthy factual reci- 
tation) on page 517 of the record in this case: "It is submitted that KIVA, because 
of its unique position as the only station in Yuma, because of its affiliation with 
all television networks, because of its intensive improvement of service and the 
use of two studios and because of its tenacious struggle, not only to provide the 
best available service to its viewers, but also to make the rendering of this ser- 
vice a long-run financial success, has exhausted to the utmost the limited poten- 
tial of commercial television operations in the Yuma market." This statement 
was incorporated by reference in the petition for reconsideration (R. 409). 


The above are but a handful of samples of factual disputes which 
the Commission purported to rule on, without a hearing record, by 
assuming intervenor's statements as correct and by dismissing appel- 
lant’s statements as insignificant. 1 And, as was pointed out in appel- 
lant's main brief (pp. 19-22), not only did the Commission ignore those 
admissions against interest or inner inconsistencies in the pleadings 
of the El Centro grantees which would have militated against the grant, 
but the Commission likewise accused appellant of failing to support a 
line of argument which appellant did not even make. Thus, even the 
Commission's careful selectivity of the facts which would support its 
grant failed to provide a consistent or complete narrative. 

Appellee's suggestion that the Commission can act in its own 
discretion within the margin left between appellant's statutory rights 
for a hearing and the Commission's duty to make grants only in the 
public interest is equally without merit. It needs little argument to 
prove that the Commission's duty to consider all matters of public 
interest, in exercising its licensing function, is mandatory and not per- 
missive. In order to decide this case, the Court is not called upon to 
decide whether all matters which could have been raised under the pro- 
test provisions of Section 309 of the Act must also be considered by the 
Commission under Section 405 of the Act on reconsideration. In this 
case the Commission held that if appellant's case had been presented on 
a petition to deny under Section 309, it would still have been insufficient 
for a hearing on these applications. The issue, therefore, is whether the 
Commission can ignore such public interest questions as (1) destructive 


economic injury degrading or destroying service to the public, (2) mutual 


Other disputes revolved around such matters as to what economic factors were 
most significant; whether revenue figures before or after depreciation should be con- 
sidered, etc. 
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exclusivity of applications which would require a consolidated hearing 
before grant, (3) basic financial qualifications of broadcast applicants 
because of unrealistic revenue estimates, and (4) the likelihood of appli- 
cants' financial ability to fulfill their promises for service ito the public, 
and nevertheless make grants, without a hearing, and without disclosing 
how it concluded that such grants would serve the public interest. 

A vindication of the public interest, as set forth in the Act, and as 
it has been interpreted by the courts and the Commission, cannot be 
left solely for adjudication at the instance of private parties. Nor can 
the results of the alleged mistakes of a private party, such as the 
tardiness or lack of specificity in pleading, be visited upon the public. 
As will be shown below, appellee's arguments based on Section 405 of 
the Act and on Section 1.84 of its rules are not even dispositive of 
appellant's private rights for a hearing. A fortiori, they fall far short 
of disposing of the public interest questions presented. | 

The Court is entitled to know how the public interest questions 
involved in grants attacked by a party in interest were disposed of by 
the Commission so that the Court's review function can properly be 
accomplished. Without a hearing record, the Court is entitled toa 
concise statement of the facts and conclusions relied upon by the 


| 
Commission in disposing of the above questions. No such disposition 


having been here made,the case must be remanded for further pro- 


ceedings. 
I. 


SECTION 1.84 
While, as has been shown, a remand of this case for further pro- 
ceedings does not depend upon appellant's private right to a hearing 
| 
on its protest, the Commission's contention that appellant failed to pre- 


serve its hearing rights is also in error. | 


The main thrust of the Commission's argument is that, since 
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appellant failed to avail itself of the pre-grant protest proceedings, appel- 
lant may not, under Section 1.84 of the Commission's rules, a rely tor the 
first time upon matters previously available but not presented. This 
argument is fallacious because (1) appellant's petitions for reconsidera- 
tion were not subject to Section 1.84 of the rules, and (2) even if they were, 
they satisfied the requirement of Section 1.84(c)(3) by alleging facts re- 
quired to be consideredin the public interest before a final decision is made. 
(a) Section 1.84 Is Inapplicable 

Section 1.84 of the rules is applicable only to "'a petition for recon- 
sideration which relies on facts which have not previously been presented 
to the Commission.”" Appellant relied on no such facts. Appellant had pre- 


viously filed a petition to deny a Yuma application in which it contended, 


with reliance upon the Carroll case, that the KIVA coverage area (which 


includes El Centro) cannot support an additional station (R. 515-530). 
This petition was filed before the two El Centro applications were lodged 
and considered. 2 And, while that petition was directed against an applica- 
tion for a new television station in Yuma, which application and petition 
were later dismissed, the Commission could not complain that it had not 
been previously apprised of the paucity of the KIVA coverage area (which 
includes El Centro) and of the fact that additional stations therein would 
raise problems of destructive economic injury. 

Compare this situation with that in John Self, 24 Pike & Fischer 
Radio Reg. 1177, wherein the protestant filed two unverified letters with 
the Commission before a new competitive application was granted. 


After the grant, protestant filed a petition for reconsideration in which 


l a7 C.F.R. §1.84, recently renumbered as 47 C.F.R. §1.106. 


- Appellant's petition for reconsideration, in addition to referring to Section 
405 of the Act and Section 1.16 of the Commission's rules, also referred to Sec- 
tion 1.84 of the rules. That petition, however, incorporated by reference and sum- 
marized the facts presented in the pre-grant petition to deny (R. 147-148). More- 
over, in its reply to the intervenor's opposition, which opposition raised the pro- 
cedural questions of Sections 1.84(b) and (c), appellant, after having pointed out 
the fact that the Commission did not dispose of the pre-grant petition to deny 
(R. 490) also alleged that the public interest questions raised by appellant dis- 
posed of intervenor’s procedural arguments (R. 491). 
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the allegations of the previous letters were supplemented with facts 


showing the adverse effect of the grant on the public interest. The 


Commission there stated: } | 


"11. The applicant's contention that it is necessary to 
file a petition to deny in order to have standing to file a 
petition for reconsideration is not well taken. While it 


is the Commission's general position that pre-grant ob- 


jections should be filed in a petition to deny, it is not | 
exclusive. In the present matter, the objections were | 


brought to the attention of the Commission, albeit, not) 

ina formal manner. Since no new material facts were 

alleged in the petition for reconsideration, the provisions 

of §1.84(c) of the Commission's Rules are not applicable.” 

(Emphasis supplied) | 

Appellant's petition to deny, filed under oath, is entitled to at 
least as much consideration as was merited by the protestant's unveri- 
fied informal letters in John Self, supra. Yet, no disposition was 


made of the serious economic questions raised by that pleading, at the 


time the new El Centro grants were made.” The petition for reconsidera- 
| 


tion, which incorporated the prior petition to deny by reference, alleged 


substantially the same matters as were submitted in the previous peti- 
tion, except that some of the income figures were brought up-to-date. : 
Therefore, the limitations imposed by Section 1.84(b) of the rules do not 
apply to appellant and it stands in the same stead as one pleading under 
Section 309(d) of the Act. Nor do the limitations of Section 405 of the 


Act that only newly discovered or newly available evidence 
be taken on rehearing) apply, because appellant relied! on 


| 
| 
evidence which should have been taken in the original proceeding. The 
1 Sohn Self, 24 Pike & Fischer Radio Reg. 1177, 1180. Also see, Haggard v. 
Rogers, 24 Pike & Fischer Radio Reg. 670 (1962). 
: As was set forth in the Statement of the Case, appellant petitioned to withdraw 
this petition to deny because no need therefor was apparent at the |time, an Ash- 
backer hearing on two Yuma applicants being indicated. The Commission made 
no disposition of the petition to withdraw. In any event, that petition still reposes 
in the Commission's files. | 
3 In its brief, appellee complains (p. 24) that Valley did not submit, in its 
pleading filed on May 9, 1963, revenue figures for the fiscal year ending March 
31, 1963. These figures were not then available but, ofcourse, are! available now. 
| 
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Commission cannot now use its own prior failure to take evidence 
and to pass on this question as excuses for its failure to consider 
such material when it was again raised in a petition for reconsidera- 
tion. 

Therefore, appellant was under no duty to show that the facts 
relied upon had developed subsequent to the El Centro grants. The 
Commission's main'defense, based on Section 1.84 of the rules, 
addresses itself to and relies for its validity upon a different factual 


situation. 1 


(b) Compliance With Section 1.84. 

However, assuming arguendo that appellant's pre-grant petition 
had never been filed, it does not follow that appellant's petition for 
reconsideration did not merit a hearing. It is obvious that the Congress, 
in providing for the pre-grant objection procedures, did not contemplate 
that a party in interest should have an option to present its questions 
concerning a new application before or after its grant. Appellee's 
belabored argument of this point, however, does not resolve this case. 
As was set forth in discussing the public interest considerations, supra, 
the framers of the statute have always contemplated that license grants 
should only be made if they serve the public interest. Therefore, pri- 
vate parties’ pleadings which bring to the Commission's attention 
weighty public interest considerations, late as they otherwise may be to 
protect private rights. are not to be rejected for purely technical rea- 


sons.” The Commission recognized this fact by promulgating 


1 The Commission was lead into its argument based on Section 1.84 because of 
its failure to consider the prior-filed petition to deny when it first issued and 
later reaffirmed its El Centro grants. Thus, while the Commission order here 
on appeal recites all the pleadings filed in this case by the various parties in 
meticulous groupings; no mention is made of appellant's pre-grant pleadings, and 
only with great reluctance did the Commission admit such pleadings into the 
record before this Court. Ignoring these pleadings, however, will not cause them 
to disappear nor support the contention that appellant's petition for reconsidera- 
tion relies on facts not previously submitted and is, therefore, subject to the 
exclusionary rules of Section 1.84. 


2 Michigan Consolidated Gas Co. v. Federal Power Commission, 108 U.S. 
App. D.C. 409, 283 F. 2d 204 (D.C. Cir. 1960) cert. den. 364 U.S. 913. 
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Section 1.84(c)(3) of its rules which provides for the consideration of 


such matters within its discretion. That section comports with the 

tenor of Section 405 of the Act pursuant to which petitions for reconsidera- 
tion, relying on facts not previously presented, are addressed to the Com- 
mission's discretion. : 

But, as discussed above, the Commission's duty to make license 
grants only if they serve the public interest is not a matter lof discretion. 
Wherein lies the admittedly unclear distinction between the mandatory 
action suggested in the licensing provisions of the Act (Section 309) and 
of the discretionary action provided for in Section 405? While the legis- 
lative history is inconclusive on this point, we do not believe the answer 
is either complex or difficult. : 

When a petition for reconsideration brings to the Commission's 
attention for the first time matters allegedly of public int erest which, 
although they might have influenced the course of proceedings if timely 
submitted, nevertheless became moot after the grant, it can be argued that 
the Commission may, within its discretion, reject the petition for recon- 
sideration and refuse to reopen the case. In the instant case, however, the 
financial and Ashbacker issues were not mooted by or after the grant, and service 
to the public is just as much endangered, if not more, than before. It was 
therefore the duty of the Commission to exercise its power in this 
case and to designate the applications for hearing --, perhaps not in 
deference to any right of the appellant --, but in deference to the public 
interest which should be protected from the loss of service that would 
result. 1 be | 

I The public interest also requires, of course, wherever possible, the speedy 
establishment of additional services. However, when a hasty, special temporary 
authority was granted to one of several comparative applicants, this Court held 
that '[t] hough the intent of Congress was to fill the gaps in V.H.F. service 
throughout the country, we cannot conclude that Congress demands it be pressed 
in such haste that either all the relevant factors are not considered, or if con- 
sidered that they are not articulated in meaningful findings." Com: munity Broad- 
casting Co. v. Federal Communications Commission, 107 U.S. App. D.C. 95, 

274 F. 20 753, 763 (D.C. Cir. 1960). And, it should be observed that the Com- 


mission's arbitrary action in this case, resulting in the instant appeal, did not 


speed the establishment of additional services. | 
| 
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In any event, under the factual circumstances, the matter raised 
were So compelling that even if it were held that appellant's petitions 
addressed themselves to the Commission's discretion, it is obvious that 
the two El Centro grants and the denial of the petitions constituted a 
clear abuse of discretion. 


But, the Commission contends, appellant did not raise a substan- 


tial question so compelling as to warrant reconsideration. Thus appel- 


lee completes its circular argument: that it and no one else is the 
final arbiter of when a substantial question is raised. As has been 
demonstrated, however, appellant raised serious public interest ques- 
tions to which the answer is not apparent in the "record". To repeat 
the most obvious and the one which rests at the heart of this appeal: 
Will there be a degradation or destruction of television service in the 
El Centro-Yuma area as a result of the establishment of additional sta- 
tions therein? A remand is essential to explore the evidence and to 


build a proper record to support findings and conclusions on this point. 
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